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have realtime transcript, and I think the rulings 
are pretty clear. 

I didn't read through every single 
written motion, and I think by granting all of the 
motions, you may be making rulings on things we 
haven't heard argument on. 

MS. TEDDER: That is frankly incorrect, 

I think. 

THE COURT: How about if 1 not sign it 
right now? Is it something you need right now? 
You don't need it right this moment. 

MS. TEDDER: You don't need it right 

now. 

THE COURT: I will have to take a look at 
it and compare it with my notes, and I don't have 
those right here, so unless there is an actual 
agreement on it, I will have to look at it. 

MS. TEDDER: I thought there was. We 
had given it to him several days ago. 

MR. TROP: There is agreement on the 
general issues. I think that I didn't go through 
every written motion and make sure that there were 
some things in it that weren't argued. 

THE COURT: Well, how about if 1 sign it, 
because it is probably generally correct, and if 
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1 

THE COURT: If this is correct, and you 

1 

you think there is some ambiguity or some problem, 

2 

both looked at it, 1 will sign it without comparing 

2 

1 will compare it to the notes or the record. 

3 

to it my notes. 

3 

MR. McCUE: Your Honor, I keep chipping 

4 

MS. TEDDER; We gave it to Plaintiffs 

4 

in on this one matter, but we have been waiting j 

5 

counsel. 

5 

since — I believe it is going on close to a week j 

6 

MR. TROP: Let me say this: I don't mean 

6 

now for a proffer of Jason Brown's testimony 

7 

to cause trouble. From looking at it, it looks 

7 

because that was part of the Fulton Motion in 

8 

like generally that is correct, all of the rulings. 

8 

Limine. 

9 

I am concerned about something that 

9 

The court deferred pending a proffer, and 

10 

happened yesterday when we had a misunderstanding 

10 

we have not heard it. I believe there is in play a 

11 

about what you ruled on with respect to the tar on 

11 

48-hour rule with notice of who they will call. 

12 

the outside of the plane. 

12 

My understanding is Mr. Brown is outside 

13 

They thought I think it was more 

13 

right now ready to testify, but we still don't have 

14 

comprehensive, including things inside, and I 

14 

that proffer, and, therefore, we are sort of in 

15 

thought it was outside, and it turned out to be you 

15 

limbo with regard to him. 

16 

only ruled on the outside of the plane. 

16 

I would just ask that the Plaintiffs not 

17 

Their motion included apparently 

17 

be able to call Mr. Brown until we have heard it. 

18 

discussion about the inside of the plane, so if you 

18 

THE COURT; 1 think that is understood. 

19 

signed the order yesterday, it would have been much 

19 

that they are not calling him until there is an 

20 

more encompassing than I think we realize. 

20 

opportunity for that. 

21 

All that order says is this Defendants' 

21 

MR. TROP; I can proffer it to you right 

22 

motion is granted. This one is granted. I think 

22 

now. 

23 

by signing it, you might be making broader rulings 

23 

THE COURT: I would rather do what we 

24 

than were actually argued before the court, so I am 

24 

came here to do right now, because you want to be 

25 

just making -1 am just saying that I think we 

25 

able to edit this testimony, so I think we should 
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1 

finish with Richmond, 

1 

THE COURT: You are asking either way to 

2 

MR. WEINSTEIN: I will sit down and bring 

2 

rule. 

3 

this quick matter up after this. 

3 

MR. REILLY: The problem is it is 

4 

THE COURT: Okay. Let's pick up where we 

4 

impossible to read a question that is sustained 

5 

left off with Dr. Richmond. 

5 

because there is never an answer. 

6 

MR. REILLY: Your Honor- 

6 

THE COURT: Well, that is true. If the 

7 

THE COURT: Yes. 

7 

objection was timely made and there was no answer. 

8 

MR. REILLY: Do you have your transcript 

8 

MR. REILLY: You can see that he asked 

9 

there? 

9 

the question and the objection was made. 

10 

THE COURT: Yes. I think we are on page 

10 

THE COURT: Why he is not charging a fee 

11 

5891; is that right? 

11 

Judge Kaye thought was irrelevant. 

12 

MR. REILLY: Well, your Honor, maybe I am 

12 

MS. WEINSTEIN: We will take out 

13 

rehashing or covering old ground. 

13 

the — 

14 

THE COURT: We will finish and you can go 

14 

MR. REILLY: Do you feel strongly about 

15 

back. 1 think we are on 5891. Is that correct. 

15 

— there is nothing to take out or play. 

16 

anybody? 

16 

THE COURT: He answered 1 am not charging 

17 

MR. ENGRAM: Yes, your Honor. 

17 

a fee. I am not charging any fee. Line 19 through 

IS 

THE COURT: The question at line 21, 

18 

the end of the page should be out. Nothing 

19 

okay, Dr. Richmond, with respect to an 

19 

happened there. 

20 

environmental agent classified as a class A 

20 

Next question is on the next page, 5897. 

21 

carcinogen, are there any safe thresholds — 

21 

Question: Do you feel strongly about the I 

22 

MR. REILLY: We object. There it is 

22 

issues involved in this case? | 

23 

totally irrelevant to this case. 

23 

MR. REILLY: It is the same situation. | 

24 

THE COURT: It seems it is. 

24 

There is a question and objection that is sustained I 

25 

MS. WEINSTEIN: We will take it out in 

25 

and no answer. All we objected to are the things I 
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1 

light of all of the rulings that we have had. 

1 

you couldn't possibly play anyway. There is no I 

2 

THE COURT: Okay. 

2 

answer. 

3 

MS. WEINSTEIN: We think it should be in. 

3 

MS. WEINSTEIN: It is sort of-if you 

4 

THE COURT: What is the next one? 

4 

take out some of the things, the tape will play in 

5 

MR. REILLY: Next objection, your Honor, 

5 

a vacuum. Let it play and it will go to the next 

6 

is on page 5896, line 19 through line 6 of the next 

6 

question. 

7 

page. 

7 

THE COURT: No, I don't think so. 

8 

THE COURT: Please let me read that. 

8 

Anyway, I see an answer here, but it is not with | 

9 

Well, you know, this is just a little minor thing. 

9 

blue. 1 

10 

but is there some agreement or understanding that 

10 

MR. ENGRAM: There is a question at 7 and | 

11 

— this is in the Broin 1 trial when Judge Kaye 

11 

8, your Honor. I 

12 

sustained an objection. 

12 

MR. REILLY: We didn't object to the 

13 

MR. REILLY: It is up you to really, but 

13 

question on 7 and 8. 

14 

there wasn't an answer to the question. 

14 

THE COURT: There is nothing that they 

15 

THE COURT: He sustained an objection. 

15 

are objecting to that even is an answer of the 

16 

but you are asking me to rule differently. 

16 

witness. It is just discussion between the court 

17 

MS. WEINSTEIN: This goes back to his 

17 

and the lawyers, and I will take it out, so we will 

18 

credibility. 

18 

take out the blue part. Line 7 and 8 are in. 

19 

THE COURT: Answer my question. If Judge 

19 

Before da, da, da, da, have you ever given 

20 

Kaye has already ruled either way, I guess, either 

20 

testimony before from a courtroom? 

21 

you're free to ask me to reconsider and rule in a 

21 

Answer: No, the only cases I've 

22 

different way, because here he sustained the 

22 

testified in in the past relate to child adoption 

23 

objection. 

23 

cases. 

24 

MS. WEINSTEIN: Right. And since we are 

24 

Now, line 23 is the next objection, 

25 

having these issues ruled upon again — 

25 

right? Dr. Richmond, based upon your education, 
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etc., do you have an opinion based upon reasonable 
medical probability as to whether breathing 
secondhand tobacco smoke — 

MR. REILLY: You have to take it all the 
way down to line 20. It is all about 
carcinogenicity, cancer-causing properties. It is 
allabout cancer, 

MS. WEINSTEIN: We will agree to take out 
line 7, 8 and 21 and 22 on page 5897 because it 
makes no other sense since the other portions were 
removed. 5897. 

THE COURT: About whether he testified 
before, you will take that out, you are not 
designating it? 

MS. WEINSTEIN: He didn't answer. 

MR. ENGRAM: Yes, he did. 

THE COURT: He did answer, but you don't 
have to designate it if you don't want to. 

MS. WEINSTEIN: We will take it out. 

5897, line — 

THE COURT: You will withdraw that. 

MS. WEINSTEIN: From line 1 down through 
line 29. 

THE COURT: 22. 

MR. REILLY; 22. 


MR. WEINSTEIN: Judge, but he does go say 
particularly enclosed in an airline cabin that risk 
would be very considerable to health. 

THE COURT: Well, when it says that risk, 
he is talking about the cancer risk. 

MR. WEINSTEIN: Particularly that the 
risk; in other words, he is talking about the risk 
to the person's health, that the risk would be very 
considerable to health. 

Now, Judge, even though we object, if you 
want to take out the words composition — the words 
that read that opinion is on the basis of 
scientific evidence and what we know, that 
breathing secondhand smoke in enclosed places — 

MR. REILLY: Your Honor, Mr. Weinstein is 
proposing that you now recreate the entire answer 
of this witness. 

MR. WEINSTEIN: She is the one that is 
micromanaging. 

MR. REILLY: That is her job. That is 
the judge's -■ 

THE COURT: Would you mind not talking to 
each other? Okay. You can ask the question, page 
5897, line 23, and the question finishes on the 
next page at 5. Then he answers, yes, I do. Then 
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1 

THE COURT: Okay. Now, from 23 on and 

1 

you skip to line 21 on whatever that is. My pages 

2 

the next page he seems to be talking mostly about 

2 

are blotted out. Question at 21, well, I am asking 

3 

cancer or really entirely about cancer. It is only 

3 

you not about the risk, but whether it causes. 

4 

on page 5899 - well, 5900 where he says at line 2, 

4 

Well, maybe that line can be taken out because that 

5 

well, the diseases that relate to the respiratory 

5 

refers to the other part. 

6 

tract. 

6 

The real question begins on line 22, do 

7 

MS. WEINSTEIN: The question is whether 

7 

you have an opinion as to whether breathing 

8 

breathing secondhand tobacco smoke in airline 

8 

secondhand smoke in nonsmokers causes disease in 

9 

cabins causes disease in nonsmoking flight 

9 

nonsmokers. Answer, yes, it does cause disease. I 

10 

attendants. This is what we talked about yesterday 

10 

don't see why that can't come in. It causes 

11 

where we talked about whether if he says it causes 

11 

disease. Okay. And then he is really asked what 

12 

disease, does that come in or not, and your Honor 

12 

diseases? Isn't that the next thing? Which 

13 

let that in yesterday because sinusitis is a 

13 

diseases are caused? Then he answers. 

14 

disease. 

14 

MR. WEINSTEIN: Down to 2. 

15 

THE COURT: Well, to that extent. I know 

15 

THE COURT: Page 5900, well, the diseases 

16 

this is what the Defendants want to review, but I 

16 

that relate to the respiratory tract, and certainly 

17 

don't think the rest of it if he is not talking 

17 

as a pediatrician I would comment on the diseases 

18 

about our disease — let's see. 

18 

of childhood that are accentuated by environmental 

19 

MR. REILLY: There is only a discussion 

19 

tobacco smoke. Maybe we can take that out about 

20 

in this — 

20 

the children. Well, the diseases that relate to 

21 

THE COURT: You can ask the question at 

21 

the respiratory tract. 

22 

line 23, page 5897, and he answers the question at 

22 

MR. REILLY: I object to that because the 

23 

line 7, yes, I do. Then take out the rest there. 

23 

diseases of the respiratory tract is not specific 

24 

or the answer could be - the answer could be at 

24 

to chronic sinusitis, which is the only issue in 

25 

line 25 on 5898. Let's see. 

25 

this case. 
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THE COURT: It is not specific to it, but 
isn't sinusitis included in diseases of the 
respiratory tract? 

MR. WEINSTEIN: Yes, your Honor. 

MR. REILLY: Somebody has to testify to 
it and — 

THE COURT: Aren't there witnesses that 
say that? It is the respiratory traet, isn't it? 

Wait a minute. Wait. 

MR. REILLY: Whether it is or is not part 
of the respiratory tract, why are we talking about 
diseases of the respiratory tract when you already 
had this guy testify? If this is nothing else, 

it's repetitious. They asked him whether or not it 
causes sinusitis, and he said it does, so now why 
are we expanding this to diseases of the 
respiratory tract when this witness was asked and 
answered the only question that is pertinent to 
this lawsuit? 

THE COURT: Well, I will let him answer 
that. We don't have to have all of that discussion 
back and forth between Mr. Rosenblatt and the court 
on page 5899. 

MS. WEINSTEIN: Cut out line 6? 

THE COURT: Yes. Well, you don't even 


Page 683 

MR. REILLY: Well, your Honor, this is 
the series of questions and answers that is being 
asked and answered here. 

THE COURT: Let me say what we are doing 
here. On page 5899, we will strike everything 
except starting at line 24, do you have an opinion, 
etc.. Answer at 2. Well, the diseases that relate 
to the respiratory tract, period, and then -- 

MR. REILLY: It is a period there? 

THE COURT: There isn't a period, but I 
am making a period. 

MR. REILLY: What I am saying is that you 
have to look at the answer on 5900 as a whole. 

THE COURT: I am looking at that now. 
Irritations of the respiratory tract, the 
precipitation of asthma and asthma attacks in 
children, and then adults, the exposure produces 
chronic respiratory diseases, such as emphysema and 
cancer and - I am not letting that in. You are 
saying when he talks about diseases, these are the 
diseases, but it is not totally inclusive. He says 
such as, but 1 will not let him reiterate. Such 
as, emphysema and lung cancer, 

MR. REILLY; Wait. You parsed out the 
answer. 
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1 

have to ask the question at line 1. You can start 

1 

THE COURT; Chronic respiratory diseases. 

2 

with the question at line 24 on 5899. Do you have 

2 

such as emphysema and lung cancer. 

3 

an opinion based upon reasonable medical 

3 

MR. REILLY: Right, These are the 

4 

probability as to which diseases are caused by 

4 

diseases he is talking about. None of these are 

5 

breathing in secondhand smoke? It is kind of the 

5 

the diseases this Plaintiff contends she has. 

6 

same question again, and let's have it asked once. 

6 

THE COURT: I will let him refer to the 

7 

MR. REILLY: If you look at the answer on 

7 

general thing about disease without — without 

S 

page 5900 as to the diseases he is actually talking 

8 

stating all of these other diseases that aren't 

9 

about because — 

9 

involved here. 

10 

THE COURT: I was going down. He says 

10 

MS. WEINSTEIN: Can we clarify what line 

11 

about the paranasal sinuses. 

11 

and page is out? 

12 

MR. REILLY: Cancer of the paranasal 

12 

THE COURT: I tell you again. Page 5899, 

13 

sinuses. This witness is now telling you what 

13 

you start at line 24, line 24 and 25. Then line 1 

14 

disease of the respiratory tract he was referring 

14 

on the next page. Then line 2, well, the diseases 

15 

to. We are recreating his testimony here for a 

15 

that relate to the respiratory tract, period. 

16 

reason that I honestly don't understand. This 

16 

Everything then comes out. 

17 

witness is telling you what diseases he is 

17 

MR. WEINSTEIN: Can we say are 

18 

concerned with here, and yet we are going to give 

18 

accentuated by environmental tobacco smoke? 

19 

this jury the impression that he is talking about 

19 

THE COURT: Out after that because he is 

20 

chronic sinusitis. 

20 

talking about childhood diseases. Then that is it. 

21 

THE COURT; It is not a misimpression if 

21 

There is nothing else on that page. 

22 

he also said chronic sinusitis, is it? 

22 

MR. WEINSTEIN: Irritation of the 

23 

MR. REILLY: But he didn't. 

23 

respiratory tract? 

24 

THE COURT: I thought he did in some 

24 

THE COURT: Pardon me? 

25 

other place. 

25 

MR. WEINSTEIN: He does say irritation of 
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1 

the respiratory tract. 

1 

the respiratory tract, period, and skip down to 

2 

THE COURT: And he says the diseases that 

2 

line 9, irritations of the respiratory tract, the 

3 

relate to the respiratory tract. 

3 

precipitation of asthma and asthma attacks in 

4 

MR. REILLY: That is what he said. 

4 

children, and then adults, the exposure produces 

5 

MR. WEINSTEIN: The exposure produces 

5 

chronic and respiratory diseases, period. 

6 

chronic respiratory diseases. At least if we put 

6 

THE COURT: I don't think you need the 

7 

periods in, put it in after diseases -- 

7 

reference to asthma in children. 

8 

THE COURT: I don’t know where you are, 

8 

MS. WEINSTEIN: I guess they can slice 

9 

but I think I included his general statement that 

9 

out two words. 

10 

it can cause disease of the respiratory tract. 

10 

THE COURT: Okay. 

11 

That is my impression here, to allow the general 

11 

MR. WEINSTEIN: So what if they hear it? 

12 

reference to diseases of the respiratory tract, 

12 

MR. REILLY: It is just against Florida 

13 

because I think chronic sinusitis is one of them. 

13 

Law. That is all. Respiratory tract, respiratory 

14 

and to strike out all of the references to the 

14 

tract — 

15 

other diseases that are not at issue here. 

15 

THE COURT: Let's see. Well, what we 

16 

MS. WEINSTEIN: In the opening, it became 

16 

could do here is to try to accommodate the 

17 

clear they would try to make the jury believe that 

17 

Plaintiffs request here. 

IS 

she has an acute condition and not a chronic 

18 

Line 24, do you have an opinion based 

19 

condition, so it is critical we have in the portion 

19 

upon reasonable medical probability as to which 

20 

that says chronic respiratory diseases, because it 

20 

diseases are caused from breathing in secondhand 

21 

is a big distinction. 

21 

smoke? Instead of going right to - right to that 

22 

THE COURT: Where? 

22 

answer right there, or we could, but we could go 

23 

MS. WEINSTEIN: 5900, line 12, chronic 

23 

down to where it says in adults - adults, the 

24 

respiratory diseases. 

24 

exposure produces chronic respiratory diseases. 

25 

MR. REILLY: It says such as emphysema. 

25 

MS. WEINSTEIN: Are you going to leave 
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1 

lung cancer and cancer of the paranasal sinuses. 

1 

irritations of the respiratory tract? 

2 

THE COURT: Let me see. 

2 

THE COURT: Irritations of the 

3 

MR. WEINSTEIN: If we are not making a 

3 

respiratory tract. Okay. Irritations of the 

4 

claim for it, what is the difference even if the 

4 

respiratory tract. Then adults, the exposure 

5 

jury does hear it? 

5 

produces chronic respiratory diseases. That way we 

6 

MR. REILLY; You are making a claim for 

6 

get in the respiratory diseases and the chronic and 

7 

it. 

7 

leave out all of the other stuff I guess that is 

8 

MR. WEINSTEIN: Even lung cancer? You 

8 

the best we can do. If you want, you can also at 

9 

must believe the jury is stupid. 

9 

line 2 - well, the diseases that relate to the 

10 

THE COURT: I am leaving if you want to 

10 

respiratory tract, and then go down to where it 

11 

talk to each other. I am trying to read this. I 

11 

says irritation of the respiratory tract as if that 

12 

understand your point that you just made about 

12 

is the same answer, and, in effect, it is kind of 

13 

chronic versus acute, and the word chronic wasn't 

13 

the same — part of the same answer. Then leave 

14 

included in the earlier part, so I think that is a 

14 

out the precipitation of asthma and asthma attacks 

15 

good point. This is the way I would like to do it. 

15 

in children and go to --1 realize it doesn't make 

16 

I don't want to change the meaning of any of his 

16 

perfect sense to say adults, but in the adults, it 

17 

testimony. I just want to exclude the reference to 

17 

-- no, chronic respiratory diseases, period. Okay. 

18 

the diseases that are not at issue here and keep in 

18 

Does that take care of his testimony or are there 

19 

the references to the diseases that are at issue 

19 

designations by the Defendant now? 

20 

here — the disease that is at issue here. 

20 

MR. REILLY: We will have to review our 

21 

I feel I can do it without changing in 

21 

counterdesignations in light of the rulings to 

22 

any way the meaning of his testimony. I think I 

22 

determine what, if anything, we want to keep in. 

23 

can do it. Otherwise, I won't. 

23 

THE COURT; Okay. 

24 

MS. WEINSTEIN: I suggest if we had to 

24 

MR. ENGRAM; We have counterdesignations 

25 

read from 5900, line 2, the diseases that relate to 

25 

listed. I don't believe there are any objections, 
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1 but based on the court's rulings, I think, for 

2 example, the ruling on the 1979 Surgeon General's 

3 Report, and things like that, would have to be 

4 deleted now, 

5 THE COURT: I wonder, can you edit your 

6 part? They want to edit their part, and they won't 

7 know what to do about your part. And since there 

8 are no objections, you can put whatever parts of 

9 the designation you wanted in and just edit your 

10 part. 

11 MS. WEINSTEIN: Talking about the 

12 cross-examination? 

13 MR. ENGRAM: Yes, right. 

14 THE COURT; Do you think you can do it 

15 that way? 

16 MS. TEDDER: Playing two tapes, in 

17 essence? 

18 THE COURT: I guess. I think that is 

19 fine. One would be the direct and one would be the 

20 cross. 

21 MR. ENGRAM: Our agreement has been with 

22 regard to witnesses that we were editing the 

23 Stammberger deposition whether it was things we 

24 designated or they did. I don't believe my office 

25 has the Richmond tape here. 


1 I think that is what it is. 

2 MR. REILLY: Right. 

3 THE COURT; The current report, the 

4 health consequences of involuntary smoking examines 

5 the evidence that even the lower exposure to smoke 

6 received by the nonsmoker carries with it a health 

7 risk, use of the term involuntary smoking, so what 

8 is the matter with that so far? 

9 MR. REILLY: Well, he is reading. After 

10 we get down to line 9, it says after careful 

11 examination of the available evidence, the overall 

12 conclusions can be reached. Number one, 

13 involuntary smoking is a cause of disease. 

14 THE COURT: What page? 

15 MR. REILLY: Page 5879. There is nothing 

16 “ we haven't gotten the ham in the sandwich until 

17 line 9. After careful examination of the available 

18 evidence, the following overall conclusions can be 

19 reached. Number one, involuntary smoking is a 

20 cause of disease, including lung cancer, in healthy 

21 nonsmokers. 

22 Two, the children of parents who smoke 

23 compared to the children of nonsmoking parents have 

24 an increased frequency of respiratory infections, 

25 increased respiratory symptoms, and smaller rates 
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1 

THE COURT: So if that is not possible to 

1 

of increase in lung function as the lung matures. 

2 

do it “ 

2 

Number three, simple separation and -- to 

3 

MS. WEINSTEIN: We have it. 

3 

be honest with you, in Quiepo, you allowed them to | 

4 

THE COURT: If that is not possible for 

4 

include number three, it is line 9 through 18, that I 

5 

you to edit it, then the only thing you have to do 

5 

has nothing to do with our lawsuit. | 

6 

is give them the designations so they can have it 

6 

MS. WEINSTEIN: Judge, it has a lot. I 

7 

edited. 

7 

Involuntary smoking is a cause of disease — 1 

8 

MR. ENGRAM: We will do that. We will 

8 

THE COURT: I think it is general enough. | 

9 

delete some of the references here based on the 

9 

It says increased respiratory symptoms. And, 1 

10 

court's ruling. 

10 

again, 1 really think — | 

11 

THE COURT; Mr. Reilly, what did you want 

11 

MR. REILLY: In children of nonsmoking 

12 

to readdress? Something about cancer. 

12 

parents. On top of that, you have now let them say 

13 

MR. REILLY; Correct. I was just looking 

13 

four or five times that it causes disease. 

14 

for it, your Honor. 

14 

THE COURT: Okay. Wait. I see this 

15 

THE COURT: I think I may have let it in 

15 

problem with children. 

16 

about one little part. Where is that part? 

16 

MS. WEINSTEIN: They have witnesses they 

17 

MR. REILLY: Right. Yes. Page 5878, 

17 

talked about in opening that will talk about levels 

18 

your Honor. 

18 

of smoke exposure in a home where people are 

19 

THE COURT: I had it marked, yes, I see. 

19 

smoking eompared to being in an airplane, and they 

20 

where it is talking about the 1986 report. 

20 

are referring to children in a home with the 

21 

MR. REILLY: I think it starts on line 19 

21 

parents who smoke. 

22 

on 5878. 

22 

MR. REILLY: No, we are not. 

23 

THE COURT: Go to the third paragraph. 

23 

MS. TEDDER: Spouse of a smoker. 

24 

What he is talking about is the 1986 report, I 

24 

MS. WEINSTEIN; I am sure there are 

25 

believe. That is what I wrote in my margin here. 

25 

children there, too, in some of the homes. 
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1 

THE COURT; I am going to let it in 

1 

that distinction wasn't made in here, they have a 

2 

except the only thing I guess 1 may change my mind 

2 

good point. 

3 

about is the part that says including lung cancer. 

3 

MR. WEINSTEIN; It causes - it is - 

4 

MR. REILLY; Why are we talking about 

4 

THE COURT: They are saying in the report 

5 

respiratory infections in children? There is case 

5 

they found it did not cause these respiratory 

6 

law in Florida that says children is such a buzz 

6 

diseases in the homes of nonsmokers, adults, just 

7 

word and such a pejorative word for people, and 

7 

children. 

S 

clearly it is. 

8 

MS. WEINSTEIN: There is plenty of 

9 

THE COURT; If you want to take out the 

9 

evidence, and they will be using some of it with 

10 

including lung cancer -- 

10 

their experts, about studies that show healthy 

11 

MR. REILLY; Of course. How could we 

11 

nonsmokers are affected in the home, thousands. 

12 

not? 

12 

THE COURT: This is referring to the 1986 

13 

THE COURT; - I will take it out, 

13 

report, and if in that report there was this | 

14 

because it isn't a lung cancer case. 

14 

distinction made between children in the home and 1 

15 

MR. REILLY; How is it a case that 

15 

adults in the home where secondhand smoke was, I 1 

16 

relates to children of parents who smoke compared 

16 

think this is misleading, especially if they made 

17 

with children of nonsmoking parents? Ms. French is 

17 

that distinction. I don't know if they did. They 

18 

not maintaining she was exposed as a child. 

18 

say they did. 

19 

MR. ENGRAM; May I be heard? 

19 

MS. WEINSTEIN: This isn't the only 

20 

THE COURT; What? 

20 

evidence in the case. There is a lot of other 

21 

MR. ENGRAM; The anomaly in the report, 

21 

testimony in the case, and so it will become clear. 

22 

the first of this, they found this result in 

22 

THE COURT: This is talking about the 

23 

children and not in adults, and that is why at page 

23 

findings of this report in quotes. 

24 

65 they said further there were no studies that -- 

24 

MR. WEINSTEIN: You are waiting until 

25 

THE COURT; They did specifically not 

25 

they show it to you, I assume. 
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1 

find it in adults. 

1 

THE COURT: I assume you would tell me if 

2 

MR. REILLY; Absolutely. 

2 

it wasn't the case. | 

3 

THE COURT; In other words, adults living 

3 

MR. WEINSTEIN: But they are saying that | 

4 

in - nonsmoking adults living with smoking adults. 

4 

they make the distinction and let them show you 

5 

there is something specific in the report that says 

5 

where they make the distinction. 

6 

they didn't find it? 

6 

THE COURT; Do you know where? 

7 

MR. ENGRAM; Yes, your Honor. 

7 

MR. ENGRAM: If I can find a copy of the 

8 

MR. REILLY; But they go on to offer 

8 

report. 

9 

explanations about why children are more 

9 

MR. WEINSTEIN; Where it says it is the 

10 

susceptible to things and children's lungs are 

10 

children, but not adults. Judge, I'm holding up a 

11 

developing. 

11 

whole series of medical articles that talk about 

12 

MR. WEINSTEIN; They represent to you 

12 

spouses, adults, subjected to secondhand smoke and 

13 

things, and all they have to do is let their 

13 

how the risk is doubled for — 

14 

cross-examination go into it. I am sure they got 

14 

THE COURT: I am not saying it is not the 

15 

into it in the cross-examination. 

15 

fact, but if they are quoting from the report, if 

16 

THE COURT: That is not the point. 

16 

the report makes the distinction, I will take it 

17 

Mr. Weinstein, I didn't read through the report. 

17 

out. If you can find it, it would be good. 

18 

and I probably should. 

18 

MR. REILLY; Mr. Weinstein's 

19 

MR. WEINSTEIN: The report is in there 

19 

representation has caused me concern that he is 

20 

and hopefully — 

20 

holding up a handful of documents that relate to 

21 

THE COURT: The reason I am going to let 

21 

diseases other than chronic sinusitis. I haven't 

22 

it in is it was in the category of respiratory 

22 

looked at the list here, but I bet a dollar to a 

23 

diseases, and I wasn't aware they made a 

23 

donut, which is my standard bet, my standard bet, 

24 

distinction between children and adults, and if 

24 

there isn't one article in here about chronic 

25 

they did, I think it is misleading. Unless you say 

25 

sinusitis. 
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1 

THE COURT: Okay. Well, I am not saying 

1 

MR. REILLY: Why would you permit a 

2 

there is. This language I am letting in over the 

2 

misquote? 

3 

Defendants' objection. It does not specifically 

3 

THE COURT; It is not a misquote. 

4 

refer to sinusitis, but I will let it in any way. 

4 

MR. REILLY: It is a misquote when they 

5 

So if we took that out, that part about the 

5 

specifically addressed the diseases. 

6 

children, if we took that out, this paragraph would 

6 

THE COURT: I am thinking of taking it 

7 

read -1 am looking on page 5879, line 9, and this 

7 

out because of this, but what will be in here — 

8 

is a quote from the 1986 report; After careful 

8 

let me read it. I read the whole thing. Did you 

9 

examination of the available evidence, the 

9 

get it? Don't say number one. Start with 

10 

following overall conclusions can be reached. 1 

10 

involuntary smoking is a cause of disease. Take 

11 

wouldn't say number one and number two and number 

11 

out the words including lung cancer. Then start in 

12 

three, because we may only have two, so involuntary 

12 

healthy nonsmokers. Then go to line 18 and start 

13 

smoking is a cause of disease in healthy 

13 

with the word simple. Simple separation of 

14 

nonsmokers. And then skip down to line 18 with the 

14 

smokers, etc., so we are taking out the part about | 

15 

word simple. Simple separation of smokers and 

15 

children. The Defendants convinced me of that. We i 

16 

nonsmokers within the same airspace may reduce, but 

16 

are leaving in the other part over their objection. | 

17 

does not eliminate exposure of nonsmokers to 

17 

Okay. I think that does Richmond terms | 

18 

environmental tobacco smoke. If you can find that. 

18 

of the Defendants' objections. I think we should 

19 

1 will take the part out about the children. 

19 

go ahead with the jury since they are back. You 

20 

MR. ENGRAM; Your Honor, the part on the 

20 

can edit that and the Defendants will have to tell 

21 

children begins on page 38 and all the studies that 

21 

you what part of their designations they want in. 

22 

are reported there with respect to children go to 

22 

MS. TEDDER: Your Honor, just to the 

23 

page 59. Okay? Then they treat adults separately. 

23 

extent they were going to play Dr. Bums this 

24 

and they first start off and say acute respiratory 

24 

afternoon, and I believe you indicated the other 

25 

illness. There are no studies of acute respiratory 

25 

day you would give an instruction. 
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1 

illness experienced in adults exposed to 

1 

THE COURT: What was that? | 

2 

environmental tobacco smoke. They talk about cough 

2 

MS. TEDDER: To be read with respect to 

3 

and phlegm and wheezing. They talk about pulmonary 

3 

the diseases that the Defendants objected to. You I 

4 

function. 

4 

kept one small portion in. Page 7394 and 7395 of | 

5 

The main conclusion they reach is that 

5 

the transcript of Dr. Bums, lines 24 through 6, 

6 

these changes in adults -- while there are reported 

6 

the Defendants objected to the question, and do you 

7 

small average levels of lung function in nonsmoking 

7 

have an opinion based upon a reasonable medical 

8 

adults exposed to ETS, the small magnitude of 

8 

probability as to whether flight attendants' 

9 

changes associated with this suggestion that only 

9 

exposure to secondhand smoke in airline cabins 

10 

individuals with unusual susceptibility would be at 

10 

causes respiratory and pulmonary diseases. 

11 

risk of development of disease from ETS exposure 

11 

including bronchitis, aggravation of asthmatic 

12 

alone, it seems unlikely that ETS exposure by 

12 

conditions and allergies, as well as respiratory 

13 

itself is responsible for substantial number of 

13 

ailments and lung disease. You indicated once we 

14 

cases of clinically significant chronic obstructive 

14 

objected to all of the other diseases, you would be 

15 

lung disease. 

15 

happy to give an instruction crafted by the 

16 

THE COURT: Okay. Do they talk about 

16 

Defendants with respect to the other diseases other 

17 

other types of respiratory diseases? 

17 

than sinus disease. That is what we have to hand 

18 

MR, ENGRAM; No. Your Honor, that is 

18 

up to the court today. 

19 

where they talk about on page 65 there are no 

19 

THE COURT: I think you said you wanted 

20 

studies of chronic ear, nose and throat symptoms in 

20 

it before his testimony. 

21 

adults with involuntary exposure. 

21 

MS. TEDDER: Yes. 

22 

MR. REILLY: That is why quoting from 

22 

THE COURT: Let me see what it says. The 

23 

this section is so misleading. 

23 

Plaintiff, Lynn French, is making a claim for only 

24 

THE COURT: You will quote from the other 

24 

one disease in this lawsuit, and that is chronic 

25 

section. 

25 

sinusitis. She does not claim that she suffered 
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from any other diseases as a result of her exposure 
to secondhand smoke. She makes no claim for 
respiratory and pulmonary diseases and disorders. 

MR. WEINSTEIN: You can't give that at 
this time. 

THE COURT; Wait. Let me read it. She 
makes no claim for chronic bronchitis or asthmatic 
conditions and allergies and she makes no claim for 
lung disease. 

MS. TEDDER: I have the text of the 
transcript. I tried to mimic the things that we 
objected to that your Honor said were appropriate 
in the instruction. 

MR. WEINSTEIN: This is an improper 
charge. First of all, the comments as your Honor I 
am sure knows on instructions to the jury should 
never be a negative, negative instruction. Number 
two, you don't know what is going to be heard so 
far. You haven't made a determination on the 
cancer issue. 

THE COURT: I did. 

MR. WEINSTEIN: Fear of cancer. 

THE COURT: I made a determination. 

MR. WEINSTEIN: You said you will wait 
and hear what the doctor is going to testify to and 
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MR. WEINSTEIN; It absolutely is. I 
guarantee you the foremost and not only leading, 
but the — judge, the book on internal medicine 
that every expert in the world says is Harrison's, 
and under respiratory diseases, they list chronic 
sinusitis or sinusitis or sinus problems. 

MR. REILLY: But, your Honor, because we 
have general language and we have specific language 
in the Surgeon General's Report, that is why this 
reference to general disease is so misleading, 
because on page 65 under ear, nose and throat, this 
Surgeon General's Report says there are no studies 
of chronic ear, nose and throat symptoms. 

THE COURT: That is a different issue 
than we are discussing here. This is an 
instruction you want me to say she makes no claim 
for respiratory disease. 

MR. REILLY: I understand. 

THE COURT; So I think that has to be 
stricken. Maybe you can say she makes no claim for 
pulmonary diseases and disorders. 

MR. ENGRAM: If I can suggest that 
doctors refer to the respiratory system and its two 
components as the upper respiratory system and the 
lower respiratory system. Unfortunately, when the 
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1 we can relate it to the sinus. 

2 THE COURT: I made my ruling that that is 

3 what is required, right. 

4 MR. WEINSTEIN: That's right. You 

5 haven't heard that yet. 

6 THE COURT: Well, this doesn't- 

7 MR. WEINSTEIN: It says only she is only 

8 claiming sinusitis. 

9 THE COURT; You know, Mr. Weinstein, even 

10 under your theory, she is not claiming any 

11 additional disease. She is claiming only that she 

12 has mental anguish. It is not another disease. 

13 Fear of cancer isn't a disease. 

14 MR. WEINSTEIN; I agree. Can I respond, 

15 Judge? Really the first sentence is enough. I 

16 think it is really overkill. Ifyou said the 

17 Plaintiff is making a claim for only one disease, 

18 and that is chronic sinusitis, why is it necessary 

19 to put anything else in there? 

20 THE COURT: Well, I think the first two 

21 sentences are fine. My only hesitation really, and 

22 it is my ignorance to some degree, but this concept 

23 of a respiratory disease. I don't know whether 

24 anyone, any expert, includes — I thought they did 

25 — chronic sinusitis as a respiratory disease. 
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Surgeon General has categorized respiratory, he is 
dealing with the lower respiratory tract when he 
talks about studies or pulmonary function studies. 

THE COURT: I am willing to give it if 
you take it out. The third sentence reads she 
makes no claim for pulmonary diseases and 
disorders. She makes no claim for chronic 
bronchitis. She makes no claim for aggravation of 
asthmatic conditions and allergies, and she makes 
no claim for lung disease. That is redundant. 

MR. ENGRAM: We probably would prefer the 
court use lung instead of pulmonary. 

THE COURT: Cross out the whole sentence 
that says — well, it is after smoke, cross out 
that sentence and then just go to the next one. 

She makes no claim for chronic bronchitis, and the 
last one that she makes no claim for lung disease. 

I am crossing out she makes no claim for 
respiratory and pulmonary diseases and disorders. 

MS. TEDDER: In the testimony, he links 
it specifically with chronic bronchitis in the 
testimony. 

THE COURT: Well, since this is said 
before he testifies, they will have it in front of 
them. I will give the instruction over the 
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1 

Plaintiffs objection. 

1 

General's Report to be referred to where it talks 

2 

MR. WEINSTEIN: A negative charge before? 

2 

about disease in general. However, and, sure, the 

3 

THE COURT: It is not a negative charge. 

3 

Surgeon General's Report talks about disease in 

4 

It is clarifying, just as we did in the opening 

4 

general, and then it goes into detail about what 

5 

instructions, what this case is about and what it 

5 

those diseases are, and the Surgeon General's 

6 

isn't about. Okay? I don't think there is a 

6 

Report deals specifically with chronic diseases of 

7 

problem. 

7 

the nose, ears and throat, and it specifically says 

8 

MS. WEINSTEIN: It minimizes the case. 

8 

there are no studies of chronic ear, nose and 

9 

It says only one disease. There are many other 

9 

throat systems in adults with involuntary smoking 
exposure, so what we are really doing here is 

10 

diseases she could claim, but she is not. 

10 

11 

THE COURT: How about she is making a 

11 

taking a general statement and — 

12 

claim for the disease of chronic sinusitis? 

12 

THE COURT: I understand. I really 

13 

MS. WEINSTEIN: That is better. 

13 

understand, Mr. Reilly. You made it very elear for 

14 

THE COURT: Fine. I will consider your 

14 

the record and Appellate Court. I do understand 

15 

objections. 

15 

it. I think there is some relationship here, and I 

16 

MR. REILLY: Well, your Honor, what is 

16 

think the fact that you can point out, and I am 

17 

happening is the witness will testify to a series 

17 

sure you will emphasize, that they have that 

IS 

of diseases. 

18 

finding at the end of the report, you know. 

19 

THE COURT: She is making--how about 

19 

MR. WEINSTEIN: Do we have the report in? 

20 

this, she is making a claim in this lawsuit for the 

20 

Let's put it in and they can — 

21 

disease of chronic sinusitis. She is making a 

21 

THE COURT: What are we talking about 

22 

claim in this lawsuit - 

22 

now? We finished with this. 

23 

MS. TEDDER: It has to be clarified. That 

23 

MR. REILLY: Of course, putting the 

24 

is the only thing. 

24 

Surgeon General's Report in is ludicrous because it 

25 

THE COURT: It will. When I say she does 

25 

is full of diseases unrelated to our litigation. 
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1 

not, it is clear. The Plaintiff, Lynn French, is 

1 

THE COURT: I haven't ruled on it, and I 

2 

making a claim in this lawsuit for the disease of 

2 

doubt that the whole report in any way can come in, 

3 

chronic sinusitis. 

3 

but if the part I am letting in through Dr. Bums 

4 

MR. WEINSTEIN: Can we say which is part 

4 

comes in, the other part of Dr. Bums' testimony. 

5 

of the respiratory system? 

5 

if I am not mistaken, doesn't he refer to the part | 

6 

THE COURT: No. She does not claim she 

6 

that you are talking about? 

7 

is suffering from, etc., so I will give this before 

7 

MR, REILLY: No. 

8 

Dr. Bums testifies. The Plaintiff, Lynn French, 

8 

THE COURT: Where did that come up then? 

9 

is making a claim in this lawsuit for the disease 

9 

MR. REILLY: I don't know. 

10 

of chronic sinusitis. She does not claim she is 

10 

MR. ENGRAM: It came up in arguing the 

11 

suffering from any other diseases as a result of 

11 

relevancy of the admission of the report itself 

12 

her exposure to secondhand smoke. She makes no 

12 

THE COURT: I thought there was-- 

13 

claim for chronic bronchitis. She makes no claim 

13 

MR. REILLY: You have to remember, your 

14 

for aggravation of asthmatic conditions and 

14 

Honor — 

15 

allergies or she makes no claim for lungs. 

15 

THE COURT: Wasn't there some other 

16 

MR. WEINSTEIN; My opponents admit -- now 

16 

witness that was asked — didn't you ask Dr. Bums 

17 

they are saying they are limiting it to the upper 

17 

or the Defendants at that time ask Dr. Bums 

18 

respiratory system. If you are going to give them 

18 

something about that conclusion? 

19 

some sort of a statement along there, can we say 

19 

MR. REILLY: No, You have to understand, 

20 

the sinuses is part of the — I don't mean if you 

20 

your Honor, what is going on in this trial, in this 

21 

say upper respiratory system. Do you have a 

21 

class action trial, is not a preoccupation with 

22 

problem with it? 

22 

whether or not sinusitis is caused by environmental 

23 

MR. REILLY: What is so misleading about 

23 

tobacco smoke. 

24 

it is that what you are allowing to happen is for 

24 

THE COURT: Yes, I understand. 

25 

general parts - general statements in the Surgeon 

25 

MR. REILLY: And so people weren't 


11 (Pages 705 to 708) 





http://legacy.library.ucsf.edii/tid/tmK3^?a0()/p.#>/.industrydocuments.ucsf.edu/docs/mfjl0001 







V. 




Page 709 


Page 711 

1 

focused on - 

1 

such as the reputation of one expert wimess as 

2 

THE COURT: You didn't ask that. Maybe 

2 

determined or judged by the personal opinion of 

3 

you didn't. I thought there was some testimony 

3 

another expert wimess. 

4 

that I looked at in the other case where there was 

4 

THE COURT: Let me state for the record 

5 

a reference to that part of the report that the 

5 

the cases you've given me. I looked at these cases 

6 

Defendants want to emphasize here. I don't 

6 

as well. 201 So. 2nd, 586, Eckard versus National 

7 

remember who said it, but I thought someone did. 

7 

Roofing. 695 Southern 2nd, 452, Schwartz versus 

8 

MR. ENGRAM: We searched the Broin 

8 

State, and 344 So. 2nd, 452, Harver versus Orange 

9 

transcript and the word sinus was mentioned seven 

9 

County. 

10 

times in eight months of testimony. 

10 

Now, I don't expect it will come up 

11 

THE COURT: If I let the reference by 

11 

immediately, but before it does, I want to have 

12 

Dr. Bums to this 1978 report in, I will certainly 

12 

another discussion on this, and I would like the 

13 

let the Defendants make reference to that portion 

13 

Defendants to look at these cases. I agree they 

14 

of the report that you've referred to time and time 

14 

basically support your position. However, there is 

15 

again. You certainly can make reference to that. 

15 

something troubling to me, because some of the 

16 

MR. REILLY: Thank you, your Honor. 

16 

cases come up in the same context that we are 

17 

THE COURT: Okay. Who is the first 

17 

talking about, and so I would like to discuss it a 

18 

witness? 

18 

little further, but I want the Defendant to take a 1 

19 

MS. WEINSTEIN: Preliminary matter. I 

19 

look at these cases, and I have these, so I will 1 

20 

need to use the restroom if that is possible. 

20 

give it back to you. 

21 

THE COURT: It certainly is. 

21 

MR. WEINSTEIN: I did, indeed, judge, go 

22 

MR. WEINSTEIN: And she is taking the 

22 

out and these are the first few I found. These 

23 

witness. 

23 

were the first few found, and I gave it to somebody 

24 

THE COURT: Oh, any time you want to. 

24 

to go through the computer, and I told them the 

25 

MR. WEINSTEIN: We will move the 

25 

principle and got it back right away and gave 
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1 

television in, and we have a row of airline seats 

1 

Mr. Reilly copies. 

2 

to use with the next wimess, and we would like to 

2 

THE COURT; You can give it to them 

3 

move it into the room. 

3 

because I have the cases and a few others. 

4 

THE COURT: Sure. If you can figure out 

4 

MR. REILLY: Your Honor, briefly, we will I 

5 

a place to put it. Can you do it now? 

5 

provide you with a brief on this tomorrow, but 1 

6 

(Discussion off the record.) 

6 

every one of the cases is completely 1 

7 

MR. WEINSTEIN: Judge, we can utilize 

7 

distinguishable. | 

8 

this time very briefly? 

8 

THE COURT: They come up in a very 1 

9 

THE COURT: Yes. 

9 

different context and some have aspects woven into 1 

10 

MR. WEINSTEIN: Briefly, although I know 

10 

them that we don't have that are more problematic, 1 

11 

the court doesn't think I can do such a thing, I 

11 

but I will see what you come up with. 1 

12 

will approach the bench, and you may remember I 

12 

MR. WEINSTEIN: The concept is that an 

13 

objected to you — you asked me for cases. I 

13 

expert should stand and fall on his own 

14 

obviously don't know what counsel will say, but I 

14 

credentials, and that is why they give such a long. 

15 

have been trying cases for 41 years, and I have a 

15 

long description of what they are from and what 

16 

6th sense about what is admissible and what isn't. 

16 

they do. 

17 

I know the law pretty well. 

17 

THE COURT: I don't think it will come up 

18 

You cannot have a witness or one expert 

18 

today. 

19 

bolster, put down or enhance another wimess. 

19 

MR. WEINSTEIN: Not on the basis of what 

20 

Indeed, the bottom line of these three cases is the 

20 

other people feel about them. 

21 

3rd District and 4th District and 5th district 

21 

THE COURT: Okay. Is the first person 

22 

cases, and the bottom line is the proper sense of 

22 

Dr. Bums? 

23 

professional delicacy precludes them from giving 

23 

MR.TROP: Yes. 

24 

evidence as to the merits of each other. A trial 

24 

THE COURT: Okay. The instruction that 

25 

court should not turn into a debate on irrelevance 

25 

we have talked about the Defendants want me to give 
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before this testimony is played, and I said I 
would, and I will, so I will just explain it to the 
jury. 

(Jury present) 

THE COURT: We went over several matters 
in the hopes of saving time down the line, but 
there are quite a few things I have to go over with 
the attorneys, especially about some of the 
testimony that will be played by videotape and some 
other things that I have to go over with them, but 
I think we are ready now for, I guess, the first 
witness called by the Plaintiff, So did you want 
to make any statement about who this is? 

MR, TROP: We would call Dr. David Bums 
by videotape. 

THE COURT: Okay. And I have agreed to 
read you this instruction prior to Dr. Bums' 
testimony that you will hear. 

The Plaintiff, Lynn French, is making a 
claim in this lawsuit for the disease of chronic 
sinusitis. She does not claim that she is 
suffering from any other diseases as a result of 
her exposure to secondhand smoke. She makes no 
claim for chronic bronchitis. She makes no claim 
for aggravation of asthmatic conditions and 
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School? 

A. That's correct. 

Q. For how long? 

A. For two years. I received a bachelor of 
medical science for the first two years of medical 
school at Dartmouth. 

Q. And after having completed that 
curriculum at Dartmouth -- by the way, Dartmouth is 
located in New Hampshire? 

A. Yes, sir, it is. 

Q. In terms of your formal additional 
medical education, where did you go from Dartmouth? 

A. I received my doctorate of medicine from 
Harvard. And I trained in internal medicine at 
Boston City Hospital on the Harvard Medical staff 
at Boston City Hospital. 

Q. So you got your M.D. degree at Harvard? 

A. Yes, I did. 

Q. Now, the internship — we are now in the 
early '70s when you are serving your internship? 

A. That's correct. 1 was an intern and 
resident from 1972 through 1974. 

Q. And where did you serve your residency? 

A. I was a resident at Boston City Hospital. 

Q. You were a resident in what particular 
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allergies, and she makes no claim for lung disease. 

Now, you can go ahead and play this tape. 

This is about a half an hour, I believe. 

MS. WEINSTEIN: Yes, your Honor. 

THE COURT: All right. __, . 

(Video played at this time;) ,J 
Q, Dr, Bums, please state your name and i‘W7 
your present professional address. 

A. I am David Michael Bums. And I'm 
professor of medicine at the University of 
California, San Diego, School of Medicine, 200 West 
Arbor Drive, San Diego, California, 92103. 

Q. We have had some Ph.D.s testify in this 
case. So I just want to establish that you are an 
M.D.? 

A, Yes, I am. 

Q. Okay. Let me — let me take you through 
initially your education, your medical education as 


19 well. 


You went to Boston College and you got a 
Bachelor of Science in biology? 

A. That's correct. 

Q. In what year? 

A. I graduated from Boston College in 1968. 
Q, Then you attended Dartmouth Medical 
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Specialty? 

A. In internal medicine. 

Q. Broadly defined, what is internal 
medicine? 

A. Well, there are sort of three categories 
of basic types of services. The first is surgical. 

The second is those non-surgical treatments of 
diseases, which is internal medicine, and then the 
are diagnostic services, such as radiology or 
pathology or some of the other specialty diagnostic 
services. 

So internal medicine is really that body 
of medical practice that specializes in the 
non-surgical management of illnesses, like high 
blood pressure, heart disease, lung cancer, kidney 
disease, etc. 

Q. So in terms of a specialty, unlike a 
neurosurgeon, who would be dealing with a more 
limited area, internal medicine is obviously 
broader? 

A. Internal medicine is a very broad 
specialty, that's correct. 

Q. Now, what I'm going to do. I'll go down 
your curriculum vitae and ask you about certain 
specific things that are listed there and then have 
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1 

you explain. 

1 

which is a very complex area. And it requires one 

2 

You were a medical officer in the 

2 

individual to organize information from multiple 

3 

National Clearinghouse for Smoking and Health, 

3 

different systems. You are in an intensive care 

4 

Bureau of Health Education, Center for Disease 

4 

unit, you may have bad lungs and a bad heart and 

5 

Control in Atlanta for two years? 

5 

bad kidneys. So we need to have one person manage 

6 

A. That's correct. 

6 

how the treatment of all three of those disease 

7 

Q. Tell us about that, what you were doing, 

7 

processes is coordinated. And so that becomes a 

8 

what your function was. 

8 

fairly specialized avenue of practice as well. 

9 

A, When I completed my training in internal 

9 

Q. In terms of the hospital population. 

10 

medicine, I went into the Public Health Service for 

10 

those people who are in the intensive care units. 

11 

two years. And during the time I was in the Public 

11 

they are the sickest, the most critical people? 

12 

Health Service, I was at the National Clearinghouse 

12 

A. That's correct. They are the people who 

13 

for Smoking and Health, which was the organization 

13 

are in shock. They are the people who are on 

14 

in the Public Health Service responsible for 

14 

mechanical ventilation. Those are people who have 

15 

tobacco issues. 

15 

various severe infections. 

16 

I was the medical staff officer for that 

16 

Q. To this day, are you involved in 

17 

group. And I wrote the 1975 Surgeon General's 

17 

intensive critical care medicine? 

18 

Report as part of my responsibilities at that time. 

18 

A. Yes, I am. I completed a month in May, 

19 

I was also responsible for a variety of 

19 

as a matter of fact, in the intensive care unit. 

20 

other tobacco issues from 1974 through 1976, 

20 

Q. Are you board certified. Doctor, in any 

21 

including the management of one of the national 

21 

specialty? 

22 

surveys of smoking behavior. 

22 

A. Yes. I am board certified in internal 

23 

Q. Now, you were a pulmonary fellow at the 

23 

medicine. And I am also board certified in 

24 

University of California Medical Center from 1976 

24 

pulmonary medicine. And 1 have a certificate of 

25 

through 1979? 

25 

special accomplishment in critical care medicine. 
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1 

A. That's correct. 

1 

Q. It's already been explained to the jury 

2 

Q. Now, let me — the jury has heard about a 

2 

what it means to become board certified, so I won't 

3 

residency program, which obviously is what you need 

3 

take you through that. 

4 

to go through before you can specialize in the 

4 

A. Okay. 

5 

field of internal medicine. 

5 

Q. Now, you are the acting medical director 

6 

A. That's correct. 

6 

of the pulmonary function laboratory at the 

7 

Q. Now, what is the difference between a 

7 

University of California, San Diego Medical Center, 

8 

fellowship and a residency? 

8 

What is that and how does it differ from 

9 

A. Well, at the completion of your 

9 

your intensive care duties? 

10 

residency, you are broadly trained to deal with 

10 

A. Actually, I was the acting director for a 

11 

most of the problems that occur in internal 

11 

period of time. I transferred those 

12 

medicine. There are obviously in each individual 

12 

responsibilities a number of years ago. The 

13 

organ system special kinds of problems, difficult 

13 

pulmonary function laboratory is that laboratory 

14 

problems, more complex issues. And so we have 

14 

that measures how well your lungs breathe and makes 

15 

evolved specialists that deal with just those 

15 

measurements of blood concentrations of oxygen and 

16 

issues. Cardiologists, for example, deal with 

16 

carbon dioxide, particularly from the arterial 

17 

heart attacks and managing hypertension and 

17 

blood. 

18 

managing congestive heart failure. 

18 

So, we measure how well your lungs are 

19 

In my own case, I took a specialty in 

19 

functioning, how big a breath you can take, how 

20 

pulmonary medicine, with is lung disease, and 

20 

fast you can below the air out. We also measure 

21 

intensive care medicine. So that is a specialty in 

21 

whether that oxygen that you inhaled actually gets 

22 

diseases of the lung, chronic obstructive lung 

22 

into the arterial blood and transfers around in the 

23 

disease, asthma and a variety of other 

23 

body. 

24 

complications that occur in the lung, as well as 

24 

So I was responsible for making sure that 

25 

the management of patients in intensive care units. 

25 

testing was done correctly for interpreting those 
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1 tests and training the fellows in that laboratory. 

2 Q. Now, temporarily, I'm going to move to 

3 the area of your involvement with Surgeon General's 

4 reports over the years? 

5 A. Okay. 

6 Q. Now, your very first involvement with any 

7 United States Surgeon General's Report was in what 

8 year? 

9 A. My first involvement was in 1974 when 1 

10 joined the Public Health Service. And I was 

11 assigned the task of writing the annual report of 

12 the Surgeon General at that time. And, therefore, 

13 I began the process of examining all of the 

14 information and writing the draft chapters. Soft 

15 began in 1974 and it came out - was published in 

16 1975, 

17 Q. Were you, in fact — what was your title 

18 with respect to the 1975 Surgeon General's Report 

19 if you had a title? 

20 A. As most of you know, in government I had 

21 a very grand title. I was the medical service 

22 director of the National Clearinghouse for Smoking 

23 and Health for that report. It is kind of a shame 

24 I didn't have a medical staff, but 1 was the 

25 medical staff director. So, indeed, I was the 
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1 correct. It would then come back, be changed, 

2 rewritten and sent back out again as a whole 

3 document to another larger group of reviewers, and 

4 to the entire U.S. Public Health Service as 

5 agencies of the U.S. Government. 

6 After 1978, that process changed. And 

7 what we did was ask experts throughout the country 

8 to write either draft sections or on occasion an 

9 entire draft chapter. Once those experts completed 

10 that chapter, they sent it to us and we never sent 

11 it back again. 

12 There were a group of editors who were 

13 responsible for examining that to make sure that it 

14 was accurate, complete and expressed clearly what 

15 was being said scientifically. 

16 That chapter was then sent out to a group 1 

17 of expert reviewers, different than the authors, 1 

18 all across the country. Their comments were i 

19 received by the editors and the editors made the 

20 changes in the document at that time. 

21 Not the individual authors. We wanted to 

22 be sure that the biases that creep in when you 

23 write something yourself were not influencing the 

24 content or the conclusions of the report. 

25 Having completed each chapter, when we 
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1 physician responsible for actually drafting that 

2 report and for making sure that the scientific 

3 content was correct. 

4 Q. And what has been your involvement with 

5 the various Surgeon General's reports over the 

6 years since 1975? 

7 A. I have been an author, editor or reviewer 

8 of every single Surgeon General's report that has 

9 been published since 1975. And they are published 

10 usually on an annual basis. 

11 Q. Let me ask you to distinguish between the 

12 responsibilities of an author, editor and reviewer 

13 of a particular Surgeon General's report. 

14 A. All right. Well, in the first experience 

15 that I had with the Surgeon General's Reports, they 

16 were produced by the Public Health Service 

17 in-house, that is, someone who was a public health 

18 officer would actually draft the first chapter. 

19 That is what I did in 1974 and 1975. 

20 Those chapters would then go out to 

21 outside experts, people who were scientists 

22 throughout the country. And we would ask them to 

23 respond and review that information to tell us 

24 whether it was complete, whether it was accurate, 

25 whether the conclusions that were drawn were 

Page 724 

1 put all of the chapter together as a document and 

2 sent it to a group of senior individuals who had a I 

3 very broad experience with the tobacco issue to 

4 look at accuracy, balance, tone and consistency of 

5 the document as well as whether the conclusions 

6 drawn were supported by the data contained in the 

7 document. 

8 At the same time, it was sent to each of 

9 the agencies of the Public Health Service for 1 

10 formal review of its content for accuracy and | 

11 completeness. | 

12 Those comments were again sent back to I 

13 the editors. The editors, again, changed the 1 

14 document in response to those comments and then it | 

15 was sent officially through the Public Health | 

16 Service to the Surgeon General, to the assistant I 

1 7 secretary of health, to the secretary of health and 

18 human services or Department of Health, Education 

19 and Welfare in the old days. And then it is sent 

20 to Congress as part of a requirement by law that 

21 those documents be submitted to Congress. 

22 At that point, it becomes not only the 

23 consensus of the scientific community, but also the 

24 official position of the U.S. Public Health Service 

25 on the tobacco issues. 
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1 

Q. Now, you were actually the senior 

1 

time in a Surgeon General's Report that the subject 

2 

scientific editor of the Surgeon General's reports 

2 

of involuntary smoking, secondhand smoke, was dealt 

3 

from 1984 through 1987? 

3 

with? 

4 

A. That's correct. 

4 

A. 1972. It actually anteceded or came 

5 

Q. So with respect to the 1986 Surgeon 

5 

before my tour of duty in the Publie Health 

6 

General's Report, which is in evidence, the title 

6 

Service. 

7 

of which is the Health Consequences of Involuntary 

7 

Q. And who was Surgeon General of the 

8 

Smoking, you were the senior scientific editor of 

8 

United States in 1972? 

9 

this? 

9 

A. I believe it was Dr. Steinfeld, Dr, Jesse 

10 

A. Yes, I was. 

10 

Steinfeld. 

11 

Q. And, of course, obviously in terms of the 

11 

Q. With respect to the 1979 Surgeon 

12 

acknowledgments, it mentions that. Then it goes on 

12 

General's Report, and the jury has heard from 1 

13 

to mention Roman Numeral VIII at the very beginning 

13 

Dr. Milton Richmond, who was the Surgeon General at | 

14 

under the acknowledgments. 

14 

that time, what was your specific role with respect | 

15 

Now, in the same paragraph where it 

15 

to the 1979 Surgeon General's Report? 1 

16 

recites that you are the senior scientific editor, 

16 

A. I was one of the editors of the 1979 | 

17 

David M- Bums, it mentions several consulting 

17 

Surgeon General's Report and also authored the | 

18 

scientific editors. And then it goes on - there 

18 

chapter on involuntary smoking and the chapter on | 

19 

is a rather lengthy list of doctors who prepared 

19 

pipe and cigar smoking. 

20 

draft chapters or portions of the report, and this 

20 

Q. Dr. Bums, are you a fellow of the j 

21 

is the process you were referring to earlier? 

21 

American College of Chest Physicians? j 

22 

A, That was the process that I was referring 

22 

A. I am. 1 

23 

to earlier. And then if you go on further, you 

23 

Q. What is that organization? 

24 

will see that there is also a separate list of 

24 

A. The American College of Chest Physicians I 

25 

those individuals from across the country that 

25 

is the group of physicians who specialize in lung j 
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1 

reviewed the content of either chapters or the 

1 

disease and heart disease, and it is a professional 

2 

entire document. 

2 

society. They have scientific meetings to keep us 

3 

Q. So in that sense, is this a peer reviewed 

3 

up-to-date on various aspects of the science and 

4 

document? 

4 

treatment of heart and lung disease. 

5 

A. It is a very extensive peer review 

5 

Q. And you are also a member of the American 

6 

process. And it has three separate stages to it. 

6 

Thoracic Society and the Society of Critical Care I 

7 

The first two are with academic and scientific 

7 

Medicine, You've already explained critical care. | 

8 

groups and the last is clearance through the U.S. 

8 

The American Thoracic Society is what? 1 

9 

Public Health Service, So it is far more 

9 

A. Right. The American Thoracic Society is 1 

10 

extensively critiqued than is a normal publication 

10 

the physician professional scientific arm, if you 1 

11 

in a journal. 

11 

will, of the American Lung Association. They are 

12 

Q. Now, obviously. Dr. Bums, the 1986 

12 

dedicated to the science of lung disease and they 

13 

Surgeon General's Report, did it deal exclusively 

13 

have national meetings and produce a series of 

14 

with the issue of involuntary smoking, secondhand 

14 

materials, educational and otherwise, to help train 

15 

smoke? 

15 

and keep people current in aspects of science that 

16 

A. Yes. After the 1979 report, which dealt 

16 

relate to lung disease. 

17 

with the broad range of issues, we produced a 

17 

Q. Let me ask you about a couple of awards 

18 

report each year which focused on a specific aspect 

18 

that you've received. The Surgeon General's 

19 

of the damage caused by tobacco. And this year, we 

19 

Medallion in 1989, what's the basis of awarding 

20 

focused on environmental tobacco smoke exposure. 

20 

that to a particular physician? 

21 

involuntary smoke, secondhand smoke, the exposure 

21 

A. That was awarded by Surgeon General 

22 

of nonsmokers to tobacco smoke in the air. 

22 

Dr. Everett Koop for the work I had done in tobacco 

23 

Q. I'm limiting this question now to the 

23 

control and particularly for the work that I had 

24 

Surgeon General's Reports as an overall entity. 

24 

done in editing the Surgeon General's Reports, 

25 

And I want to find out from you when the very first 

25 

Q. Is there at the present time any 
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1 

controversy in the medical and scientific 

1 

new information, offer critiques of their position, 

2 

communities across the United States on the 

2 

and the regulatory agency tries to be very neutral 

3 

scientific question as to whether secondhand smoke 

3 

in examining the science to be sure that it is 

4 

causes disease? 

4 

being fair and direct. 

5 

A. No. There's no longer any scientific 

5 

Normally what happens, for example, with 

6 

controversy in the scientific community as to 

6 

asbestos exposure, something that there has been 

7 

whether or not exposure to secondhand smoke causes 

7 

great regulatory control and change over, over the 

8 

disease. The science has been examined over and 

8 

last 20 or 30 years, is that you look at the agent 

9 

over again. There is no longer any doubt. 

9 

and you say, is this hazardous? And you look at 

10 

Q. How long has that been the situation, 

10 

people who have high dose exposure, people who work 

11 

where essentially there has been no controversy on 

11 

as insulators where they spray asbestos on 

12 

that issue in the medical and scientific 

12 

buildings and therefore inhale it in high 

13 

communities? 

13 

concentrations for very long periods of time. That 

14 

A, 1 think that the U.S, Surgeon General's 

14 

then establishes whether the agent causes disease. 

15 

Report in 1986 and the report of the National 

15 

Then the question is how far down do you 

16 

Academy of Sciences in 1986 represent the end of 

16 

have to reduce that exposure before you can be 

17 

the scientific debate about whether cigarette smoke 

17 

comfortable that either it doesn't cause disease or 

18 

as environmental tobacco smoke could cause disease 

18 

that the disease would be very rare? 

19 

in nonsmokers. 

19 

So you look at populations then with 

20 

Q. Now, we know there was a report of the 

20 

lower doses of exposure until you find groups that 

21 

United States Environmental Protection Agency which 

21 

have very small exposures to asbestos, but you can 

22 

was issued, I believe, in January 1993, the final 

22 

indeed demonstrate an increased risk. You then 

23 

report, on the subject of secondhand smoke and 

23 

look at how much exposure that was. 

24 

disease. 

24 

And then because often the measurement 

25 

Did you have any role to play in 

25 

requires a fair amount of disease, I mean, the way 
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1 

connection with the EPA report? 

1 

we measure this particularly in people is by seeing 

2 

A. Yes. I was on the Science Advisory Board 

2 

how many people get sick. So if you have an 

3 

for the EPA report. The Science Advisory Board is 

3 

increased number of people getting sick who have an 

4 

that group of experts from outside of the 

4 

exposure, it usually means that there is a 

5 

Environmental Protection Agency that was tasked 

5 

substantial - in a human sense - amount of 

6 

with a detailed review of the actual text of the 

6 

disease occurring in people that you don't want to 

7 

document, making sure that it was scientifically 

7 

have happen. 

8 

accurate and holding public hearings to receive 

8 

And so what you do is draw a line from 

9 

input from the public on the document. 

9 

that high dose exposure to the lower dose exposure 

10 

Q. For the purpose of this question, let me 

10 

until you get down and extend it down until you are 

11 

move away for a moment from the subject of 

11 

down where you are comfortable that the level of 

12 

secondhand smoke specifically and ask you generally 

12 

disease that might be produced is small enough that 

13 

how the EPA or any other governmental agency goes 

13 

it isn't substantive in the human sense. It 

14 

about banning an environmental agent which they 

14 

doesn't cause enough people to get sick that you 

15 

consider to be dangerous to the public's health and 

15 

and 1 would think that it was a meaningful risk, 

16 

give a couple of examples of some of these agents? 

16 

and that's what they set the level at. With 

17 

A, Sure. There are several ways that they 

17 

asbestos, they first set a level at five. There 

18 

go about it, but the principal way is that they 

18 

are no studies that show at five fibers per cc. 

19 

become concerned about an agent and then they 

19 

which was the standard, that there is an increased 

20 

assemble all of the science that they can, all of 

20 

risk of developing disease from asbestos. But when 

21 

the information available in the scientific 

21 

you extend it downward and you consider the limited 

22 

literature on that subject, and they look at it. 

22 

number of people that have had exposure, you would 

23 

Then they put out a draft that says, this is what 

23 

be concerned that a lot of folks might get sick. 

24 

we think is going on. This is what we think the 

24 

And so they changed it in the late '70s, early '80s 

25 

science says. And various groups come in and offer 

25 

down to two. Ultimately in the mid '80s, down to 
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1 

.5, and now they have banned asbestos because of 

1 

attendants’ exposure to secondhand tobacco smoke in 

2 

its toxicity. 

2 

airline cabins causes respiratory and pulmonary 

3 

The same thing is true, for example, of 

3 

diseases and disorders, including chronic 

4 

ozone. But in ozone things are a little bit 

4 

bronchitis, sinus disease, aggravation of asthmatic 

5 

different in what they do is they do both human 

5 

conditions and allergies, as well as respiratory 

6 

studies and animal studies. They expose animals to 

6 

ailments and lung disease? 

7 

ozone to see what happens to the lung. You get a 

7 

A. Yes. Those diseases are largely diseases 

8 

significant irritation response when the level of 

8 

that respond to the irritant or character of the 

9 

ozone is high. You begin to cough. You begin to 

9 

smoke, irritation and the abrasive nature of the 

10 

have extra secretions in your chest with high 

10 

chemicals in the smoke itself. And so regular 

11 

levels of ozone exposure. You test those animals to 

11 

exposure to that irritant over the course of about 

12 

see what happens. 

12 

a year would be enough to cause problems with your 

13 

Then you look at populations in cities 

13 

sinuses, would cause changes in the small airways 

14 

like Denver and Los Angeles that have high 

14 

of your lungs and could produce a chronic cough. 

15 

concentrations of ozone and you compare them to 

15 

Q. Dr. Bums, before I contacted you and 

16 

other populations with lower concentrations. And 

16 

asked you whether you would be willing to serve as 

17 

you look to see whether there is a significant 

17 

a wimess in this case, had we known each other? 

18 

amount of illness, respiratory infections, getting 

18 

A. No. 

19 

the flu or getting an upper respiratory infection 

19 

Q. Had we had any connection whatsoever? | 

20 

that occurs in those populations. And you also 

20 

A. No. 1 

21 

look at people who come in for a period of time and 

21 

Q. Are you charging for your services, for I 

22 

first get exposed to that high level and see where 

22 

your time in testifying in this case either for I 

23 

the changes occur in those populations. 

23 

having given an all-day deposition or for your j 

24 

The same thing has been done with dust in 

24 

testimony today? j 

25 

the air, little tiny particles. They actually are 

25 

A. I did bill the tobacco industry for the j 
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1 

most concerned about the particles that are small 

1 

deposition. I am not billing for my time today or 

2 

enough for you to be able to inhale them in your 

2 

for the time I spent preparing for this case. 

3 

lung and stick in your lung. Those are called 

3 

(Videotape ended.) I 

4 

respirable or inhalable particles. And we have 

4 

THE COURT: Who is the next witness for I 

5 

known for sometime that there was concern, because 

5 

the Plaintiff? 1 

6 

in very high levels of exposure, for instance, in 

6 

MS. WEINSTEIN: Lani Blissard. 

7 

London when they had air emergencies with all of 

7 

DIRECT EXAMINATION 

8 

the coal-burning fires that people had in London, a 

8 

BY MS. WEINSTEIN: 

9 

number of people who were sick with heart and lung 

9 

Q. Good afternoon, Ms. Blissard. State your 

10 

disease died each time that the air pollution level 

10 

name and address for the record. 

11 

went up from these respirable particulates. 

11 

A. Lani Blissard, i—ri-r^i 

12 

Since then we have examined larger 

12 

[DELETED] 

13 

populations and have become concerned and have 

13 

Q. Ms. Blissard, can you tell the jury a 1 

14 

developed evidence to show that lower levels of 

14 

little bit about yourself | 

15 

those particles may cause problems for a lot of us. 

15 

A. Sure. As I said, my name is Lani. I 

16 

And so they have extrapolated downward and are 

16 

have been with American Airlines as a flight 

17 

trying to set the level of inhalable particles 

17 

attendant since 1967, what the new kids call a 

IS 

below the level of which it would cause disease in 

18 

pterodactyl. I have been flying a long time. I 

19 

the general population. 

19 

grew up in Honolula, and I live now 

20 

So that is the process by which any 

20 

TDFI FTFDll I'^ve a teenager at 

21 

governmental agency that is responsible for 

21 

home* 

22 

regulating an agent goes about examining this 

22 

I also do some volunteer mediation down 

23 

process* 

23 

by San Jose, and I'm on a foundation board. 

24 

Q. And do you have an opinion based upon 

24 

Q. Okay. How long have you been with 

25 

reasonable medical probability as to whether flight 

25 

American Airlines? 
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1 

A. Since'67, March of’67. 

1 

767, and that's a wide body. 

2 

Q. And you began with them as a flight 

2 

Q. How many passsengers just to give the 

3 

attendant? 

3 

jury — how many passsengers is a 767 

4 

A. Yes. 

4 

approximately? 

5 

Q. And you have been with them -- you are 

5 

A. The 767, it is a couple hundred. 

6 

still employed by American Airlines? 

6 

Probably 250 would probably be closer to what it 

7 

A. Yes, that's correct. 

7 

is. The reason that I am not real clear on the 

8 

Q. When you began in 1967, what kind of 

8 

exact numbers is that the different aircraft, they 

9 

airplanes did you fly on? 

9 

changed configuration or the number of seats on an 

10 

A. Would you like me to tell you all of the 

10 

airplane according to marketing needs, and so, for 

11 

ones I've flown the whole time or what 1 flew back 

11 

example, the 747, sometimes the 747 had 66 first 

12 

then? 

12 

class seats. Sometimes they changed it to 50 first I 

13 

Q. Let's go chronologically, and if you can 

13 

class seats and 320 in coach or maybe more or less. 

14 

give us a rough ideas of the years. 

14 

Then for a while we had a piano bar in 

15 

A. I flew the Lockheed Electra in 1967. It 

15 

the back and then they decided that wasn't such a 

16 

was a four-engine prop, and I flew that probably 

16 

good idea so they took it out and put more seats 

17 

for a couple of years until the company got rid of 

17 

back. And sometimes we have had marketing things | 

18 

it, and then I flew the Bach 1-11 about that same 

18 

where we have had more room in coach, like we do I 

19 

period of time. It was a two-engine jet — excuse 

19 

now, so we pulled out seats, so the configuration 

20 

me, the Bach 400 or the Bach 100. It is like a 

20 

has changed somewhat from time to time. It is not 

21 

DC-9. It is a small two-engine jet. 

21 

hard and fast, and I can give you approximate. 

22 

I also flew the 707 and the 720 back in 

22 

Q. That is a pretty broad range. 

23 

the '60s and '70s. 

23 

You're aware at some point there was 

24 

Q. And then did the airplanes that you flew 

24 

smoking on the airplanes? 

25 

on change throughout the '70s? 

25 

A. Very aware. 
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1 

A. Yes. I flew also the 727-100 and the 727 

1 

Q. And was smoking banned at some point on 

2 

stretch or 727-200. 

2 

the flights that you were on? 

3 

Q. How many passsengers is the stretch? 

3 

A. Yes. 1 

4 

A. The stretch held about 150 altogether, I 

4 

Q. Do you remember what year that was I 

5 

believe. 

5 

approximately? | 

6 

Q. Okay. 

6 

A. I believe we had a two-year ban — I 

7 

A. And then we got some new aircraft. I was 

7 

mean, a two-hour ban, excuse me, in 1988, and that 

8 

trained on the DC-10, a big wide body, and I flew 

8 

meant that flights flown in the U.S. domestically 

9 

the DC-10 and 747, and then I got qualified later 

9 

with flying times of two hours or less didn't allow 

10 

on the Super 80, which is a McDonald Douglas 

10 

smoking in 1988 anymore, but on longer ones, you 

11 

airplane. 

11 

still had the smoke, and most of our flights, at 

12 

Q. When you say qualified and training, can 

12 

least that I flew, were usually longer. 

13 

you explain to the jury what kind of training and 

13 

Q. Okay. Tell the jury a little bit about 

14 

qualifications you have to have before you fly on 

14 

the smoke. They’ve heard some use of the word 

15 

any of the planes? 

15 

environmental tobacco smoke and secondhand smoke. 

16 

A. Sure. It is mainly use of the emergency 

16 

Tell us what you observed on the airplanes that you 

17 

equipment on the plane, how to evacuate a plane. 

17 

flew on in the '70s and '80s when there was 

18 

where all of the fire extinguishers and the oxygen 

18 

smoking. 

19 

and the first aid kits and all of the things are 

19 

A. It was extremely dense. I've never been 

20 

that you could need in an emergency. And then, of 

20 

in any area before or since where the smoke was so 

21 

course, just the galleys and the service 

21 

thick, and that is what was so I think hard for a 

22 

information that you need to provide service on the 

22 

lot of people to realize that didn't see it. 

23 

plane, things like that, and some information about 

23 

because it was worse than casinos or discos or bars 

24 

the aircraft itself other than those, but that's 

24 

or anything. It was unbelievably dense. 

25 

mainly it, and then later 1 was qualified on the 

25 

When I started flying in 1967, it seemed 
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1 

as if most people smoked, at least it was a very. 

1 

like that. 

2 

very heavy part of the population that smoked, and 

2 

Q. The Plaintiff flew a lot of flights from 

3 

we were all jammed in a very small area on the 

3 

California to New York like you. I want to focus 

4 

airplanes. And the cockpit often smoked then. 

4 

on some of those kind of flights. 

5 

Rarely do pilots smoke today, but often they did 

5 

Can you take us through a flight from the 

6 

then, and people — when we would be climbing out. 

6 

time you leave the terminal giving us kind of a 

7 

taking off from an airport, the captain would turn 

7 

play by play of what you do, what your work 

8 

off the no smoking sign. And back in those days, I 

8 

entails, until you take off and start meal service 

9 

was fairly junior, and 1 would usually be flying in 

9 

and then what you do after that? 

10 

the back on the back jump seat of one of those 

10 

A. Okay. Well, we sign in an hour before 

11 

smaller airplanes, and it was so thiek in the cabin 

11 

departure, and you do whatever you have to do 

12 

it was hard to see from the back jump seat to the 

12 

downstairs in operations. 

13 

front of the airplane. It was just a big, gray. 

13 

Q. Let's get you on the airplane. 

14 

blue cloud. 

14 

A. Okay. 

15 

Q. Did it affect you in any other way other 

15 

Q. Start from the time you are on the 

16 

than what you could see? Could you smell it? 

16 

airplane and the captain closes the door. 

17 

A. Oh, sure, yeah. It stunk. It burned 

17 

A. You check your emergency equipment. That 

18 

your eyes. It bums your nose, but as irritating 

18 

is the first thing you do or you stow your luggage. 

19 

as it was, we were told the information that seemed 

19 

You meet anybody on the crew you haven't met. You 

20 

to be out then - 

20 

take your position. Whatever position you are I 

21 

MR. ENGRAM: Objection, Your Honor, 

21 

flying has a different duty. Then you prepare for 1 

22 

hearsay. 

22 

boarding. | 

23 

THE COURT: Sustained. Ask a specific 

23 

Q. Okay. Did you fly all of the different 

24 

question. 

24 

positions at various times in your career? 

25 

BY MS. WEINSTEIN: 

25 

A. Most of them, yes. I would say probably 
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1 

Q. Did you fly on any other airlines during 

I 

everything during my career. I 

2 

those years, passes on Delta or Pan Am or Eastern? 

2 

Q. Can you tell the jury about the galley I 

3 

A. Sure. 

3 

position and so on? § 

4 

Q. TWA? 

4 

A. Sure. On the small planes, we flew | 

5 

A. Sure. 

5 

usually just four positions. Some aircraft, two or | 

6 

Q. Did you notice any difference between the 

6 

three. And sometimes you would be working more in I 

7 

quality of the air on their airplanes versus yours? 

7 

the cabin and sometimes you would be working in I 

8 

When I say yours, I mean American Airlines. 

8 

first class and giving the PAs, and sometimes you 

9 

A. No, as a matter of fact, if I had, I 

9 

would be more in the galley where you would be 

10 

might have changed airlines back then. 

10 

doing more of the cooking and things like that. 

11 

Q. And you said you have been on a number of 

11 

Q. Okay. And did the smoke stay in one area 

12 

the different airlines? 

12 

of the plane? 

13 

A. Yes. 

13 

A. Oh, no. It was everywhere. 

14 

Q. And were the airplanes also very similar. 

14 

Q. Okay. 

15 

in other words, a 747 that TWA flies would be a 

15 

A. If you were directly in the smoking 

16 

similar airplane generally to a 747 that American 

16 

section, it was even worse. For example, if you 

17 

had? 

17 

were working galley on many of our aircraft, it was 

18 

A. Yes. 

18 

generally in the smoking section, and the coach or 

19 

Q. And primarily the difference was the logo 

19 

the aft jump seats were usually in the smoking 

20 

on the tail of the plane? 

20 

section, so that would even be worse, yeah. 

21 

A. Well, sometimes the cabin — the interior 

21 

Q. Let's take for example on a 747, how many 

22 

or seating configuration might be a little 

22 

seats potentially could be filled with smokers or 

23 

different. There might be small differences, but 

23 

how many times have you seen 100 people smoking at 

24 

they were basically pretty similar. Sometimes the 

24 

one time? 

25 

galleys were set up a little differently, things 

25 

A. Oh, in the early days, I am sure that was 
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1 common. And when I say early days, I mean probably 

2 the '70s. I believe that is when we got the 747. 

3 That would have been fairly common. 

4 Sure, if you had maybe up to 400 seats on 

5 a 747, depending on the configuration, there could 

6 easily have been 100 people smoking, sure. 

7 Q. And with the court's permission, we would 

8 like to bring in a row of airline seats that we 

9 have from American Airlines. Adam. 

10 Ms. Blissard, did you ever see actually 

11 any residue on the inside of the plane, any 

12 coloring? 

13 A. Yes. Sometimes you would see a little 

14 bit of brown in the ceiling area. Sometimes there 

15 were areas where condensation would drip, and the 

16 condensation, when we had smoking on the aircraft, 

17 was brown, and I think all of us saw this and 

18 experienced it. Most of us have had stains coming 

19 down on a white blouse, and then when smoking was 

20 banned on all of our flights, the condensation is 

21 clear like it is now. 

22 Q. That was my next question. If I could 

23 ask you could come up, Adam. I would ask Laurie. 

24 Ms. Blissard, can you step down for a 

25 moment? 


center, two and three on the edges. 

Q. Now, assuming this will be the window 
seat, when you serve a meal after the plane takes 
off, does the captain turn off a sign that said no 
smoking? 

A. Yes. 

Q. And then what would typically happen? 

A. Everybody would light up. 

Q. And what would you do? 

A. Or everybody that smoked. 

Q. And then at some point you began your 
drink service? 

A. Yes. 

Q. And can you tell us pretty much how it 
worked, how would you approach this row of 
passengers? 

A. I would try and set up the tray tables. 

I wouldn't have this in my hand yet. 


19 

Q. 

You want me to hold it for you? 

20 

A. 

Sure. 

21 

Q. 

All right. 

22 

A. 

I would go in here. 

23 

Q. 

I will have Adam holding a cigarette in 


his hand. And we promise not to light it up. 
Judge. 


1 A. Sure, 

2 Q. I am holding what is marked as 

3 Plaintiffs 1-X for I.D,, and, Lani, could you tell 

4 me what this looks like to you? 

5 A. It looks like a personal serving tray. 

6 Q. Ifyou could hold itjust a moment. We 

7 will make — we will make — put Adam in the window 

8 seat. Well, let's reverse it so the jury can see. 

9 A. Okay. 

10 Q. Adam is on the aisle scat. Do you 

11 recognize these seats? 

12 A. Yes, They look like American Airline 

13 seats. 

14 Q. That someone took out of an American 

15 Airlines airplane? 

16 A. Yes. 

17 Q. Typically I know the airline 

18 configurations are pretty much the same, you have 

19 three seats in a row? 

20 A. Yes. 

21 Q. So this is how it was back in the'70s 

22 and'80s? 

23 A, On the narrow bodies, sometimes it was 

24 three and sometimes two. On the wide bodies, we 

25 would have between three and five seats in the 
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A. 1 would lean over here. 

Q. When you lean over Adam, he has a 
cigarette in his hand. Your face is close to him. 

A. I am hoping I don't get burned. 

Q. Did that ever happen to you? 

A. Yeah, quite a bit, but usually when you 
would go over people, they would sort of go over 
here maybe so that you weren't - your jacket 
wasn't — server cover wasn't going into them 
usually, but they were thinking about it, 

THE COURT: You have to speak up. Your 
back is towards the court reporter and so the jury 
can hear. 

THE WITNESS: I am sorry. And, yes, I 
have been burned sometimes in the aisle when people 
have their hand in the aisle over here, often on 
your thigh or uniform, but sometimes some other 
place. Then I would put this up and I would ask 
her to set hers up. 

BY MS. WEINSTEIN: 

Q. And she would do that on her own while 
you are leaning over here? 

A. That's right. 

Q. And sometimes the passengers might be 
sleeping or reading something, and you have to kind 
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of wake them up or tell them you are about to 
leaning over so they can wake up or whatever and 
pay attention to what you are doing? 

A. Correct, yes. 

Q. Now, while you are doing this, what was 
the air like when you were in the close proximity 
t o the smo kcre?- 

A, Well, if they were smoking, of course, 
you wer e just breathing it up in your nose. 

QT^Sna’asyoirieaiTed over Adam,'tRefry6irSre 
next to her cigarette and you had Adam's cigarette 
here and her cigarette here? 

MR. McCUE: Objection, leading. 

THE COURT: It is, yes. 

BY MS. WEINSTEIN; 

Q. Then would you go back and would 
you 

A. You do two trays at a time normally. 

Q. Where are the trays coming from? 

A. They are coming from — if you are 
working — depending on the aircraft and the class, 
the cabin, but they are in a galley often in the 
back, so you are going back through the smoking 
section on most of the airplanes. 

And then I would be leaning over. I 
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Q. And then what would happen? Would you 
have to bring another -- come back and get some 
more trays? 

A. Oh, you would serve all of them and then 
you would go back and start picking up all of them. 

Q. Okay. 

A. Normally. 

Q. Okay. I would like you put that down. 

It is a little cumbersome. Thank you, guys. 

THE COURT: Do you want to leave them 
there for any reason? 

MS. WEINSTEIN: It might be difficult to 
move them now. 

MR. McCUE: I might want to use them for 

cross. 

THE COURT: We will leave them there if 
they are not too much in the way. 

BY MS. WEINSTEIN: 

Q. Ms. Blissard, we just showed you one row 
of seats. On the airplane you won't see one row of 
seats. You would see more rows of seats in front 
of and behind these rows of smokers? 

A. Sure. 

Q. Let me backtrack a little bit. 

When you were serving them, would you 
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1 

would give you yours like that, and you would have 

1 

sometimes notice that they were smoking certain | 

2 

your tray set up, and then I would go back and get 

2 

brands of cigarettes? | 

3 

the other two and give you yours. 

3 

MR. McCUE: Objection, leading. 

4 

Q. And then you would come back again and 

4 

THE COURT: Overruled. You may answer. 

5 

reverse the process, you would come back and have 

5 

THE WITNESS; Sometimes, sure. 

6 

to pick up their trays, or in the middle of that. 

6 

BY MS. WEINSTEIN: 

7 

you might have to ask them if they need another 

7 

Q. And you have been flying a long time. | 

8 

refill or whatever? 

8 

Can you remember any of the brands you had seen on j 

9 

A. Yes, sure. 

9 

the airplanes? I 

10 

Q. So can you just show us now how you would 

10 

A. Winston, Marlboro, Lucky Strike, Camels, j 

11 

pick up the tray from the window seat from the 

11 

and I think later Virginia Slims. Those are the 

12 

aisle? 

12 

ones 1 often saw. 

13 

A. Sure. That is right. She probably would 

13 

Q. Do you know if the airplanes you flew on 

14 

help me a little bit, yes. 

14 

had ventilation systems? 

15 

Q. Okay. 

15 

A. Yes. 

16 

A. Then I would probably go like here and 

16 

Q. You are not an expert on ventilation, 

17 

come back and get yours. 

17 

though? 

18 

Q. And then you would do this and bring the 

18 

A. No. 

19 

trays — 

19 

Q. Do you know if - knowing the airplane 

20 

MR. McCUE: Objection, leading. 

20 

did have ventilation systems, did the air -- when 

21 

BY MS. WEINSTEIN: 

21 

it was full of smoke, did it seem to get sucked out 

22 

Q. What would you do next? 

22 

every two or three minutes or did it stay? 

23 

A. I would take the trays back to the galley 

23 

MR. McCUE: Objection, leading. 

24 

and either put them in myself or there might be a 

24 

THE COURT; Sustained. 

25 

person in the galley putting them in. 

25 

BY MS. WEINSTEIN; 
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Q. I will rephrase it. 

Did the air change in any way when the 
ventilation system was turned on in a plane that 
had smokers on it? 

MR. McCUE: Objection, facts not in 
evidence. 

THE COURT: What? 

MR. McCUE; Foundation as far as 
ventilation systems. 

THE COURT: You mean whether they turn on 
or something? 

MR. McCUE: Yes. ma’am. 

THE COURT: Okay. I don't know how it 
works, so maybe you will have to ask. 

BY MS. WEINSTEIN; 

Q. Well, on the airplanes you were on, they 
had ventilation systems, right? 

A. Yes. 

Q. And would those ventilation sj^stems -- in 
your knowledge, would that suck the smoke out of 
the plane? 

A. It did not cure the problem. 

Q. Do you know how often they were 
maintained? 

A. No. 
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chose to, he would, and that would help to get it a 
little bit better, but it didn't completely clear 
things up. 

Q. Okay. Thank you. 

A. Sure. 

THE COURT: You may inquire. 

MR. McCUE: Thank you, your Honor. 

CROSS EXAMINATION 
BY MR. McCUE: 

Q. Ms. Blissard, my name is Bill McCue. How 
are you doing? 

A. Hello. 

Q. I am representing one of the Defendants 
in this case, and we've never met before, have we? 

A. No. 

Q. I ran into you in the hall out outside in 
the area and you were sitting with a couple of 
other people who I anticipate are witnesses here, 
Kate Jewel and Maureen Gill, and Mr. Brown is out 
there? 

A. That's right. 

Q. And I think I've seen you there for the 
last couple of hours just talking among yourselves. 

A. I haven't been out there for a couple of 
hours, no. 
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1 

Q. Do you know whether or not they had 

I 

Q. An hour or so? 

2 

filters in the ventilation systems? 

2 

A. Let's see. Maybe, yeah. 

3 

A. I don't know that all of the aircraft 

3 

Q. Now, you gave us a demonstration here 

4 

did, or what years, no. I don't know. 

4 

that the Plaintiff has shown you. These are in 

5 

Q. Do you know — have you heard the term 

5 

really crummy shape, aren't they? 

6 

fresh air — 

6 

I would like to turn them around and show 

7 

A. Yes. 

7 

you the rest of the picture. 

8 

Q. — circulation? 

8 

Now, these plastic things here, these are 

9 

A. Yes. 

9 

trays, correct? 

10 

Q. In your opinion, was fresh air brought in 

10 

A. Right. 

11 

from the outside? 

11 

Q. All right. 

12 

MR. McCUE: Objection, foundation. 

12 

A. Exactly. 

13 

THE COURT: I will sustain the objection. 

13 

Q. These are the trays that lay down, so you 

14 

BY MS. WEINSTEIN: 

14 

didn't have to go over, if I can demonstrate it for 

15 

Q. Can you just describe what the air looked 

15 

the Plaintiff, and reach across and lift each one 

16 

like? 

16 

of the trays up, correct? 

17 

A. Cloudy. As long as that no smoking sign 

17 

A. That is because that would have been a 

18 

was off and people were allowed to smoke, it was 

18 

first row — 

19 

generally very cloudy and hazy. 

19 

Q. Right. 

20 

Q. If it got really, really bad, was there 

20 

A. ” or a row in front of an exit with 

21 

anything you could do to try to help relieve the 

21 

seats farther away from it, so, in other words, if 

22 

problem? 

22 

this was an exit row, it would be more space, and 

23 

A. Well, sometimes people would go to the , 

23' 

you couldn't have reached the drop down table in 

24 

cockpit and they would ask the captain if he could 

24 

the row in front, if there was a row in front, but 

25 

turn the no smoking sign on, and if the captain 

25 

what you would do on these, of course, is the same 
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1 

principle. 

1 

Q. You've never flown on an L-1011 from your 

2 

You would reach over and set them up as 

2 

direct testimony as I understand it as a flight 

3 

well as you could. 

3 

attendant? 

4 

Q. But you wouldn't reach down to the bottom 

4 

A. As a working flight attendant, no. I am 

5 

like you were showing us before with the Plaintiff 

5 

pretty sure 1 have as a passenger. 

6 

asking you questions? 

6 

Q. Okay. You haven't flown as a working 

7 

A. You may not have been here, but you would 

7 

flight attendant on a 757, have you, or 757 or 

8 

have been here, yeah, but you are reaching over. 

8 

however you describe it? 

9 

Q. So these are not — the demonstration you 

9 

A. No. 

10 

did for the Plaintiff, that's not typical 

10 

Q. And we've already established through the 

11 

throughout the entire plane? 

11 

Plaintiffs questions of you that you have no idea 

12 

A. No. 

12 

about the ventilation systems; you never heard -- 

13 

Q. This is more typical in the back? 

13 

you don't know anything about refresh rates, do 

14 

A. You had both. Now, there was an aircraft 

14 

you? 

15 

where we had nothing but actually plug-in trays. 

15 

A. Not really. I am not a — I am not an 

16 

Q. That was the old Electra? 

16 

engineer. 

17 

A. _ That's correct. 

17 

Q. And you have no idea about the types of 

IS 

Q. And that is 35 years ago? 

18 

systems that were on any of the airplanes that you 

19 

A. Well, I flew it. 

19 

flew, correct? 

20 

Q. Okay. And you also indicated when you 

20 

A. In what regard? 

21 

were talking about the demonstration you did, you 

21 

Q. You're not familiar with the type of 

22 

said on some of the flights, the wide bodies you 

22 

system, whether it was a one pass or a 

23 

had as much as five seats in the row? 

23 

recirculating system? 

24 

A. Yes. 

24 

A. Probably not. 

25 

Q. You are not saying you had to reach all 

25 

Q. Okay. Certainly you're not familiar with 
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1 

across all five seats, you had two aisles on either 

1 

the types of aircraft or the ventilation systems 

2 

side? 

2 

then on the flights that the Plaintiff took or 

3 

A. That's correct. 

3 

worked as a flight attendant, would you? 

4 

Q. Now, you would reach in. Did you have to 

4 

A. Not in a technical way, no. 

5 

reach in and open the trays every time? 

5 

Q. Okay. You've never flown on any of the 

6 

A. No. 

6 

flights where the Plaintiff was working as a flight 

7 

Q. Okay. And so when you are coming along 

7 

attendant, have you? 

8 

with food, people have been sitting on the airplane 

8 

A. I don't think so. 

9 

a while and are hungry and they are anticipating 

9 

Q. You are not familiar with any of what 

10 

that great airline food, which used to be better. 

10 

Mrs. French's flying schedule was over the course 

11 

as I recall, and so they were excited and looking 

11 

of her career? 

12 

forward to their meal? 

12 

A. No. 

13 

A. And sometimes people put their own trays 

13 

Q. You don't know what the monthly schedule 

14 

up if that is what you are asking, yes. Sometimes 

14 

was or her yearly schedule? 

15 

they did. 

15 

A. No. 

16 

Q. Okay. 

16 

Q. And you have no idea about what her 

17 

A. But you would still have to reach over 

17 

availability was for work over the course of her 

18 

and put the tray down or the drink or whatever you 

18 

time as a flight attendant? 

19 

were putting down. 

19 

A. No. 

20 

Q. And so now you did not fly for TWA at any 

20 

Q. And, therefore, you have no idea as to 

21 

time in your career? 

21 

the number of flights the Plaintiff has ever taken 

22 

A. No. 

22 

as a working flight attendant? 

23 

Q. Solely and exclusively for American 

23 

A. No. 

24 

Airlines? 

24 

Q. And, therefore, you wouldn't have any 

25 

A. Correct. 

25 

information as to the number of smoking flights or 
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1 

the number of flights the Plaintiff took while she 

1 

on domestic, and then on international, I think the 

2 

was smoking — strike that, while there was smoking 

2 

ban came into effect in 1997. 

3 

allowed on the airplane? 

3 

Q. '96, 

4 

A. No, I would not. 

4 

A. Was it'96? 

5 

Q. You have no idea of what the breakdown of 

5 

Q. Yes. 

6 

the smoking versus nonsmoking sections on the 

6 

A. I will take your word for it. 

7 

flights that the Plaintiff was working? 

7 

Q. So have you heard the expression first 

S 

A. I don't think I understand the question. 

8 

impressions are the most lasting? 

9 

Q. You don't know what the breakdown was 

9 

A. Yes. 

10 

between smoking and nonsmoking rows in the flights 

10 

Q. And do you abide by that? 

11 

that the Plaintiff was working on? 

11 

A. I don't really think about it. 

12 

A. You mean how many rows were smoking on 

12 

Q. Okay. Now, one of the main recollections 

13 

each flight? 

13 

you have from your flying experience was the smell; 

14 

Q. That's correct. 

14 

is that accurate? 

15 

A. That varied with any airline on any 

15 

A. That is one of them. 

16 

flight. 

16 

Q. And you just didn't like the smell, the I 

17 

Q. So you don't know the number, do you, for 

17 

way your hair smelled and the way your clothes j 

IS 

her flights? 

18 

smelled? j 

19 

A. No. 

19 

A. Sure. It was nasty. 

20 

Q. Do you know anything about the 

20 

Q. There is one other thing about your 

21 

Plaintiffs flying schedule, her flights, anything, 

21 

demonstration. I just wanted to clear one thing 1 

22 

any information at all? 

22 

up. 

23 

A. About what flights she flew? 

23 

The Plaintiff, Ms. Weinstein, seemed to 

24 

Q. Yes. 

24 

be asking questions -- well, you would put the 

25 

A. No. 

25 

trays down, and then would you have to go all the 
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1 

Q. You have no idea — have you ever heard 

1 

way back to the galley and come all the way back to 

2 

the term load factor? 

2 

put thafs not the way it worked because you had 

3 

A. You mean how many passsengers? 

3 

a cart you pulled the food up with? 

4 

Q. That is one aspect of it, but out of how 

4 

A. On the early planes, we did not have 

5 

many passsengers would be smoking on that 

5 

carts. We did run them two at a time. 

6 

particular flight. 

6 

Q. You had carts? 

7 

A. Okay, 

7 

A. No, we did not use carts. 

8 

Q. Have you ever heard of that term before? 

8 

Q. Okay. But that is how many years ago? 

9 

A. Yes, I think so. 

9 

A. Well, that was in the '60s. That was the 

10 

Q. You don't know what the load factors were 

10 

early part of the '70s. 

11 

on the Plaintiffs flights? 

11 

Q. Do you know what the policies were with 

12 

A. No. 

12 

regard to TWA? 

13 

Q. The amount of people who were smoking on 

13 

A. I don't think it was policy. It was just 

14 

the Plaintiffs flights? 

14 

— I don't think they had those carts in the early 

15 

A. No. 

15 

days. I 

16 

Q. Okay. Now, what you've testified to 

16 

Q. Okay. So your recollections or your | 

17 

today is in relation to what your impressions were 

17 

memories of what the smoke was was fixed in time 1 

18 

or your memories of your flying through the time 

18 

from back in the '60s when you said it seemed like 

19 

that smoking was allowed? 

19 

everybody was smoking; is that accurate? 

20 

A. Yes. 

20 

A. No. I think I could see that things 

21 

Q. Okay. And if s been — let's see, from 

21 

changed somewhat over the years. 

22 

the two-hour ban, it has been how many years now. 

22 

Q. Now, you're talking about your 

23 

14 years? 

23 

impressions of the smoke, what you saw and what you 

24 

A. There was a two-hour ban in '88, and I 

24 

smelled. 

25 

believe we had the six-hour ban in 1990, and then 

25 

A. Right. 
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1 

Q. You've never actually measured the amount 

1 

follows). 

2 

of smoke that was in the air at any time during 

2 

MR. McCUE: I intend on asking a series 

3 

your flyine career, correct? 

3 

of questions regarding the fact that she has a 

4 

A. I didn't need to. 1 saw itrsmelled itN 

4 

similar suit against us, and I don't believe that 

(f 

felt it, experienced it, lived in it, and got siclj 

5 

this runs afoul of the court's rulings. It goes to 

X 

from it. 

6 

her prejudice and bias. 

7 

QT^^re you aware that there were actual 

7 

THE COURT: I don't think anyone will be 

8 

tests that were conducted to find out how much 

8 

objecting. 

9 

smoke there was during these smoking flights? 

9 

MS. WEINSTEIN: If they are allowed to 

10 

A. Do you mean your tests that showed there 

10 

bring up the lawsuit, doesn't that open up the 

11 

weren't any problems or everybody else's that 

11 

door? 

12 

showed there were big problems? 

12 

THE COURT: It depends what they ask her. 

13 

Q. Well, what I am referring to, I guess 

13 

MR. WEINSTEIN; Let me ask if he wants | 

14 

they were our testings in the sense that we pay 

14 

to. 1 

15 

taxes, but for all taxpayers, this was a study done 

15 

THE COURT: I am not sure what you are I 

16 

by the Department of Transportation in 1989 where 

16 

saying. They will not object if you ask that. I 

17 

they put out instruments to gauge and measure the 

17 

They want all of that information in. 1 

18 

amount of smoke that was on — that was on the 

18 

MR. McCUE: This is what I am asking her, I 

19 

aircraft. 

19 

so I believe three questions. You, yourself, have 1 

20 

Were you involved in that in any way? 

20 

a lawsuit against the same tobacco companies where 1 

21 

A. No. 

21 

you allege many of the same and similar situations 

22 

Q. You didn't wear any kind of personal 

22 

that are here that the Plaintiff has and is asking, 

23 

device on you to collect smoke that you may have 

23 

and the question is I don't believe that that goes 

24 

been exposed to at any time? 

24 

directly to her bias. She has an interest in the | 

25 

A. No. 

25 

outcome of the case. I 


Page 766 


Page 768 

1 

Q. You didn't participate in any way in 

1 

THE COURT: You can ask it. 

2 

tabulating the figures, interpreting the figures. 

2 

MR. McCUE: I need a ruling from the 

3 

or coming up with the final report that was 

3 

court if I ask that question does it open the door? 

4 

produced by the D.O.T., correct? 

4 

MR. WEINSTEIN: They can't get a prior 

5 

A. Correct. 

5 

ruling. 1 

6 

Q. Okay. Or produced on behalf of the 

6 

THE COURT: Overruled. Ifthatisthe | 

7 

D.O.T.? I will correct myself. 

7 

only thing you are asking her, you want to ask her | 

8 

A. Correct. 

8 

does she have a suit like this against the tobacco 1 

9 

Q. Now, you are presently a member of a 

9 

companies. Anything else? 1 

10 

group or you have in the past been a member of a 

10 

MR. McCUE; If she feels she is here to 1 

11 

group that is referred to as Americans for 

11 

help the Plaintiff win her suit. | 

12 

Nonsmoker's Rights; is that correct? 

12 

THE COURT; By the way, when you ask that 

13 

A, That's correct. 

13 

question, she is going to — she will talk about 

14 

Q. That is a lobbying group that is to get 

14 

the other cases just by you asking her that 

15 

smoking banned everywhere? 

15 

question from my view. She probably would, so if 

16 

A. It is clean air acts, indoor air acts. 

16 

you ask the question, I guess you have to be aware 

17 

yeah. 

17 

that is a probability. 

18 

Q. You categorize this as an antitobacco 

18 

MR. McCUE; I want to make sure it 

19 

group, wouldn't you? 

19 

doesn't open the door, and the reason I am asking 

20 

A. Yes. 

20 

for the ruling is there has been a Motion in 

21 

MR. McCUE: Now, your Honor, I am going 

21 

Limine. 

22 

to need a moment of your time side-bar for 

22 

THE COURT: Okay. So if you ask her that 

23 

something that came up. 

23 

question, you want — then I want to know what the 

24 

THE COURT: Approach. 

24 

Plaintiffs feel would be appropriate to ask in 

25 

(Bench conference occurred as 

25 

terms of, quote, opening the door. 
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MS. WEINSTEIN: I would like to ask her 
youVe not the only one that filed a suit, over 
3,000 similarly situated flight attendants have. 

MR, McCUE: That is inaccurate. There is 
only 1,800. 

THE COURT: Wait a minute. Wait a 
minute. 

MR. McCUE: Only 1,800 with sinusitis. 

THE COURT: So you don't care if they ask 

1,800. 

MR. McCUE: Ido. 

THE COURT: What is your position if she 
asks that? 

MR. McCUE: It indicates she has a bias. 

THE COURT: I don’t think -1 don't 
think it does frankly. They are entitled to get 
her bias against the tobacco companies. I don't 
think that one question opens the door to your 
questioning about 3,000 or 1,800 or however many 
there are. I agree, but she will say it. 

MR. REILLY: Your Honor, can I take you 
another step as well? 

THE COURT: Pardon me? 

MR. REILLY: I am confident if he asks 
the question, she will blurt out I have my lawsuit 
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MS. TEDDER: We do. 

MR. ENGRAM: It would be a medical 
opinion from a non-medical expert. 

THE COURT: It is not a medical opinion. 

MR. McCUE: What she saw, but you are 
asking causation, did these people react, and what 
it was caused by would be the problem. 

THE COURT; Well, I don't think so. I 
think you can ask her generally. I don't know what 
that would describe. You can ask her to describe 
what she observed on other flight attendants, but 
not what they said I guess. 

MS. WEINSTEIN: I just want it reserved. 

MR. ENGRAM: Your Honor, one point about 

the Motions in Limine. We asked the court in 
granting the Motions in Limine to instruct counsel 
not to ask questions regarding these matters and 
also to instruct their witnesses not to elicit 
testimony regarding these matters. 

THE COURT; You mean the 3,000 other 
cases? 

MR. ENGRAM: Yes. 

MS. WEINSTEIN: He is eliciting it. 

THE COURT: You are bringing it up, 

though, so it depends. It depends how you ask the 
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with the rest of the 1,800 others, 

THE COURT: I think she probably would. 

MR. McCUE: And I would ask this is 
simply a yes or no question. 

MR. WEINSTEIN: I don't believe 

the — 

THE COURT: Okay. Whether you believe it 
or not, Mr. Weinstein, I don't think it is 
appropriate. I think you don't have to make 
comments like that, and I don't think there is an 
inappropriate way to ask these things to find out 
whether it opens the door to various questions. 

MS. WEINSTEIN; Ask if she observed other 
flight attendants on the airplanes reacting to the 
environment, 

THE COURT; Is there any objection? 

MR. McCUE: To her asking? 

MS. WEINSTEIN: Observed any other flight 
attendants reacting to the environment when they 
were in it. 

THE COURT: Will you be quiet? Any 
objection? 

MR. ENGRAM: That would be a non-medical 
opinion from a witness. 

THE COURT: So you are not objecting? 
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question, I mean. 

MR. McCUE: She also opened it. 

THE COURT; I don’t know what anyone told 
this witness. I don't know. Have you instructed 
her in any way? 

MR. ENGRAM: She should have been 
instructed. 

MS. WEINSTEIN: I think we told her that 
we are not supposed to specifically come out and 
say or refer to the class action. 

MR. McCUE: Here is the other matter. 

The other aspect of this witness is she said it 
made me sick, and so I think it excludes the 
possibility of the other 3,000 cases. 

THE COURT: What? 

MR. McCUE: She said the exposure made me 
sick, too, 

THE COURT: I heard her that say. 

MR. McCUE: I think that is standing 
alone and you have a lawsuit against these — 

THE COURT: There is no objection by 
anybody to your asking that question. 

MR. McCUE: Yes, ma'am. 

THE COURT: I just want to know about 
taking a break or whatever. It is 10 to 4:00 
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1 o'clock. I would like to finish with this witness. 

2 Do you want to take a short break after this 

3 witness? 

4 MR. TROP: I think so, and the next 

5 witness is going to be the one that I think you 

6 indicated you wanted to hear a proffer on. 

7 ' THE COURT: Okay. 

8 MR. TROP: So maybe we can come back 

9 before then. 

10 THE COURT: Okay. 

11 (The bench conference ended) 

12 THE COURT: We will finish with the 

13 testimony of this witness and then we will take a 

14 short break. 

15 BYMR. McCUE: 

16 Q. Ms. Blissard, forgive my interruption 

17 there, but it appears the last question I asked you 

18 was about this antitobacco group you were involved 

19 with. 

20 A. Yes, 

21 Q, And so I guess we established you don't 

22 know the Plaintiff in any way, she is not your 

23 friend. 

24 A. I've just met her in the last couple of 

25 days, yeah. 
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1 suitcase. You would have clean clothes inside of 

2 your suitcase, and you would have your suitcase 

3 stowed in the cabin, and you would open your bag 

4 inside of the hotel, and it reeked. Your hair 

5 smelled and your uniforms, of course, and I even 

6 remember a woman based in San Diego when I used to 

7 be down there — 

8 MR. McCUE: Objection, beyond the scope. 

9 THE COURT: Beyond the scope of what? 

10 MR. McCUE: There is no predicate for 

11 this lady. She is talking about hearsay. 

12 THE COURT: You can't say what the woman 

13 told you, so 1 am not sure, 

14 THE WITNESS: Can I say what I saw? 

15 THE COURT: Yes. 

16 THE WITNESS: Okay. She was prematurely 

17 white-haired, and I flew a three-day trip with her, 

18 and her hair was white at the beginning of the 

19 trip, and on the third day of the trip, it was 

20 yellow-brown, and she told me that normally 

21 happened at the end of a flight if she didn't wash 

22 her air every day. 

23 MR. McCUE: Objection. 

24 THE COURT: Sustained. 

25 BY MS. WEINSTEIN: 
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1 

Q. You met her in regards to this lawsuit? 

1 

Q. Did you ever observe any other flight 

2 

A, Yes. 

2 

attendants on flights that you were on reacting to 

3 

Q. And you have come from El Granada, which 

3 

the conditions of the smoke in the environment of 

4 

you said is north of San Francisco? 

4 

the aircraft cabin? 

5 

A. South. 

5 

MR. McCUE: Objection, Your Honor. 

6 

Q. South of San Francisco? 

6 

THE COURT: What is your objection? 

7 

A. Yes. 

7 

MR. McCUE: This is beyond the scope. 

8 

Q. And as I recall looking at the weather 

8 

THE COURT: Of what? 

9 

channel, it was a lot nicer out there than here, so 

9 

MR. McCUE: Cross, ma'am. 

10 

you've come cross the country for the sole purpose 

10 

MS. WEINSTEIN: She justruled. 

11 

of testifying on behalf of this lady against 

11 

THE COURT: He didn't raise it as the 

12 

tobacco? 

12 

objection. Beyond the scope, I guess it is beyond 

13 

A. Yes. 

13 

the scope. I will sustain the objection. 

14 

MR. McCUE: Thank you. 

14 

BY MS, WEINSTEIN: 

15 

THE WITNESS: That's correct. 

15 

Q. Mr. McCue also talked about or asked you 

16 

THE COURT: Okay. Is there any redirect? 

16 

whether you personally measured the smoke on the 

17 

REDIRECT EXAMINATION 

17 

airplane. 

18 

BY MS. WEINSTEIN: 

18 

A. Yes. 

19 

Q. Ms. Blissard, Mr. McCue brought out a 

19 

Q. And he asked you if you were aware that 

20 

point. You complained about the smell of the 

20 

such measurements had been taken. 

21 

smoke. 

21 

Was the smoking ban put in place after 

22 

A. Um-hum. 

22 

their measurements were taken? 

23 

Q. Can you describe in more detail what 

23 

A. I don't know. 

24 

smelled? Did your clothes smell? 

24 

MR. McCUE: Objection to the 

25 

A. Oh, they reeked. Even inside of your 

25 

characterization of the question, their 
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1 measurements. 

2 THE COURT: Overruled. She answered she 

3 doesn't know. She answered, 

4 MS. WEINSTEIN: Thank you. Nothing 

5 further. 

6 THE COURT: Okay, Thank you very much. 

7 You are excused. 

8 (Whereupon, the witness was excused) 

9 THE COURT: We will have a 15- or 

10 20-minute break. We will see if we can rustle up 

11 some cookies. I think I have some fresh cookies, 

12 Girl Scout cookies that I have in the boxes that 

13 haven't been opened, and if you don't want to eat 

14 them, that is fine with me. 

15 I know you want to make a proffer, but we 

16 will come back in five or 10 minutes and take a 

17 break.. 

18 (Whereupon, a recess was taken.) 

19 THE COURT: Have a seat. You want to 

20 bring in your witness for the proffer? 

21 MR. TROP: Yes, yes, ma'am, I will. 

22 THE COURT: Okay. If that is your next 

23 witness. 

24 MR. TROP: Really wasn't going to be our 

25 next witness. We have someone that has to leave 

Page 779 

1 MAUREEN GILL, 

2 was called as a witness on behalf of the Plaintiff, 

3 and after being duly sworn, testified on her oath 

4 as follows; 

5 DIRECT EXAMINATION 

6 BY MR. WEINSTEIN; 

7 Q. Good afternoon. I know you have been 

8 waiting outside. 

9 Maureen, would you tell the jury your 

10 name and your address. 

11 A. My name is Maureen Gill. I live in 

12 California. You want the street address? 

13 Q. It doesn't matter. Just tell us 

14 approximately where you live. 

\l [DELETED] 

17 Q. And would you tell the jury what your 

18 family background is, that is, who lives with you 

19 and any close relatives that you have. 

20 A. Well, I was bom in Los Angeles. 

22 f ^ ^ ^^nTt^OJest of six children and I I 

23 have a twin brother and various other brothers and | 

24 sisters. I am married to a wonderful man. We have I 

25 two children. Well, actually he had two children, I 

Page 778 

1 tonight for sure, another flight attendant, and 1 

2 don't know how much time we will have after that. 

3 He can go tomorrow morning. 

4 THE COURT; Let's have your witness and 

5 we can do the proffer and he can be called first 

6 thing tomorrow morning, or if the proffer is short, 

7 we may even get him in this afternoon. 

8 MR. WEINSTEIN: Judge, also tomorrow, as 

9 you know, the treating doctor will be here, and I 

10 know you are not working on Friday, so we have to 

11 finish with him no matter how late it goes. 

12 THE COURT: Will he be your first witness 

13 tomorrow? 

14 MR. WEINSTEIN: Yes. He is going to be 

15 our first at 9:00 o'clock. He is talking about 

16 calling this witness the first one. 

17 MR, McCUE: It kills Mr. Weinstein to get 

18 no answer. 

19 THE COURT: Go ahead. Bring in the jury. 

20 Have a seat, please. 

21 (Jury present) 

22 THE COURT: Will you call your next 

23 witness, please, for the Plaintiff. 

24 MR. WEINSTEIN: The Plaintiff will call 

25 Maureen Gill. 

Page 780 

1 and I had one child when we married, and we had 

2 another together, and now we just have kind of a 

3 bunch of kids around. We have four total, but they 

4 are all grown up now. 

5 Q. Okay. And tell the jury what your 

6 occupation is now. 

7 A. I am a flight attendant. 

8 Q. Tell the jury how long you have been a 

9 flight attendant. 

10 A. I have been a flight attendant since 

11 1971. In fact, about five years ago, four years 

12 ago, I became what we called then a flight service 

13 manager where I was the one that got to greet 

14 people at the door and be on the PA and in charge 

15 of kind of directing the other flight attendants in 

16 the service and everything. 

17 Q. So you have been a flight attendant now 

18 for 30- 

19 A. 31 years. 

20 Q. 31 years. 

21 Before we get into a few details, I guess 

22 over those 31 years, would you tell the jury 

23 whether or not you have sort of a vast experience 

24 — just continuous experience over the years on 

25 airlines working as a flight attendant? 
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1 

A. Yes. I have been a flight attendant for 

1 

I wanted to come back to California. 

2 

31 years, as I said before. I started when I was 

2 

I was based in New York first, and so the 

3 

22 years old. My first flight was on my 23rd 

3 

bigger planes were being based out of Los Angeles, 

4 

birthday, in fact, in 1971. I have been — of 

4 

the 747 and the 1011, so I got my transfer home. 

5 

course, I joined the airline because it gave me an 

5 

and I was very happy to be flying out of Los 

6 

opportunity to travel. 

6 

Angeles. 

7 

I am from a generation where not many of 

7 

Q. Okay. And over those years, did you 

8 

US -- 

8 

become familiar with the configuration of these 

9 

MR. McCUE: Objection. She is going into 

9 

planes and the circumstances involving the 

10 

a narrative. 

10 

passsengers smoking and what atmosphere was created 

11 

THE COURT: What is it exactly you want 

11 

as a result of that? 

12 

to know, her flight experience? 

12 

A. Yes, I did. When I first started flying. 

13 

MR. WEINSTEIN: Yes, and why you became 

13 

I think a smoker could be seated anywhere in the 

14 

an airline flight attendant. 

14 

aircraft. A few years after flying, and I don't 

15 

THE WITNESS: I was working for a 

15 

know how many, they came up with the idea of having 

16 

gynecologist for a little while, and I realized the 

16 

smoking sections because so many people were 

17 

world.was kind of big, and I wanted to see more of 

17 

irritated by the smoke in the cabin, not only were 

18 

it, and I joined the airlines. 

18 

passsengers irritated by the smoke, but — 

19 

At that time, too, there weren't many 

19 

MR. REILLY: Objection, Your Honor. 

20 

careers that a woman could do other than secretary. 

20 

THE COURT: Well, let's see. Who is in 

21 

airline stewardess, nurse, and I felt that being an 

21 

charge of this witness? 

22 

airline stewardess would be fun. 

22 

MR. REILLY: I am sorry. 

23 

My grandmother had been a stewardess on 

23 

THE COURT: You can't make objections. 

24 

the Luriline Steamship Lines and travel was kind of 

24 

MR. McCUE: I will endorse Mr. Reilly’s 

25 

in our blood. 

25 

objection, your Honor. 
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1 

Q. And when you came to that conclusion, 

1 

THE COURT: What is it? 

2 

what did you do to prepare for being an airline 

2 

MR. McCUE: Going into hearsay. j 

3 

attendant? What did you do to train for it? What 

3 

THE COURT: Hearsay? I forgot what the 1 

4 

was involved? 

4 

witness was talking about. Well, why don't you ask 

5 

A. Once I was hired, I was sent to Kansas 

5 

a question now, because the last thing she said was 

6 

City, Missouri, for six or eight weeks. I don't 

6 

something about not only were passsengers irritated 

7 

remember after 31 years. I went to flight 

7 

by the smoke, but what is your next question. | 

8 

attendant training at Breach Academy. It was 

8 

MR. WEINSTEIN: Well, my question - I 

9 

located right in Kansas City, Missouri, and we 

9 

THE COURT: What is your next question. 1 

10 

stayed there and did various training on safety. 

10 

BY MR. WEINSTEIN: | 

11 

and we had a week or two of service-related jobs. 

11 

Q. Over the years, over the 31 years, and I | 

12 

which would be bringing out the trays and serving 

12 

would like you to be attentive and direct your I 

13 

drinks and putting the napkins jUst so and stuff 

13 

attention to the years that smoking was permitted, | 

14 

like that. 

14 

all right? 

15 

Q. Over the years, over the 31 years, have 

15 

A. All right. 

16 

you had experience or did you experience flying on. 

16 

Q. Would you tell the jury generally over 

17 

well, virtually every type of plane that the 

17 

those years what were the circumstances, what did 

18 

commercial airlines had? 

18 

you observe, and how were the people that you 

19 

MR. McCUE: Objection, leading. 

19 

observed affected by tobacco smoke. 

20 

THE COURT: Overruled. You may answer. 

20 

MR. McCUE: Objection, Your Honor. 

21 

THE WITNESS: I started on the Conair 88, 

21 

THE COURT: Sustained. It is a compound 

22 

and I went into about every plane except TWA does 

22 

question and it's really not clear what it is you 

23 

not have the DC-10. We had an L-1011, but 727, . 

23 

are asking. 

24 

MD-80. We called it the DC-9 at the time when I 

24 

BY MR. WEINSTEIN: 

25 

first started, which was a smaller plane, and then 

25 

Q. Tell the jury then -1 will do it step 
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1 

by step then, Judge. 

1 

BY MR. WEINSTEIN: 

2 

Tell the jury at first where people were 

2 

Q. What could you observe during those times 

3 

permitted to sit when smoking was permitted. 

3 

- let me backtrack. 

4 

A. My first memory of people being able to 

4 

You mentioned something about there were 

5 

smoke on the plane was anywhere in the cabin. 

5 

smoking zones in each section? 

6 

Q. All right. So is it true - so 

6 

A. Yes. 

7 

originally people could sit anywhere and smoke? 

7 

Q. What sections are we talking about? 

8 

A. Like if a little girl was sitting here 

8 

A. We are talking about first class. Later 

9 

and a man was sitting there and the man could be 

9 

business class when it was added. I am not sure 

10 

smoking. It didn't matter. There was no assigned 

10 

what year it was added, and coach. 

11 

seat. 

11 

Q. And there was a smoking zone you are 

12 

MR, McCUE: Objection on the issue of 

12 

saying in each of those sections? 

13 

relevance, what it has to do with the Plaintiff. 

13 

A. Each of those sections had a designated 

14 

THE COURT: Sustained. 

14 

row or multiple rows of smoking. 

15 

BY MR. WEINSTEIN: 

15 

Q. Okay. Would you tell the jury what the 

16 

Q. And what did you observe at that time as 

16 

general atmosphere visually looked like from 1976 

17 

to how passsengers were affected? 

17 

on to 1989 approximately? 

18 

MR. McCUE: Objection, same objection. 

18 

A. After the smoking sign was turned off. 

19 

THE COURT: I think you will have to 

19 

the cabin became very cloudy. The closer you got 

20 

limit your questions to the time frame that we are 

20 

to the smoking zone, the denser the cloud. 

21 

talking about with Mrs. French. 

21 

Q. Were you able to smell smoke in the 

22 

BY MR. WEINSTEIN: 

22 

nonsmoking zone? 

23 

Q. Do you remember what the smoking 

23 

MR. McCUE: Objection, leading. 

24 

circumstances were on airplanes in 1976? 

24 

THE COURT: Overruled. 

25 

A. 1 think it was smoking zones by that 

25 

BY MR. WEINSTEIN: 
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1 

time. 

1 

Q. You can answer. 

2 

Q. Okay. When they had smoking zones, would 

2 

A. Yes, you definitely were able to smell -- 

3 

you describe to the jury how the zones were 

3 

even if there were no people as we first got on to 

4 

generally set up? 

4 

do our safety duties, you could tell if that plane 

5 

A. Well, the smoking zones were usually in 

5 

had just come in with a heavy smoking toad on it 

6 

the back of each section. For example, first class 

6 

because there was a stale odor of smoke. I am a 

7 

would have three or two to three rows in the back. 

7 

nonsmoker, so I could smell that. 

8 

There would be a total of — depending on the 

8 

Q. How about the seats? Before passsengers 

9 

airplane - the 74 had about — well, they changed 

9 

boarded the plane, was there an odor of tobacco 1 

10 

the configuration of the planes many times, but in 

10 

smoke? I 

11 

a general rule, the nonsmokers sat toward the 

11 

A. Yes. 

12 

front. 

12 

MR. McCUE: Objection, leading. I 

13 

Then there was just like row four became 

13 

THE COURT: Overruled. That is not a | 

14 

the smoking zone. Row three was a nonsmoking zone. 

14 

leading question. 

15 

but there was no curtain or anything there. Row 

15 

BY MR. WEINSTEIN: 

16 

four became the smoking, and through the years. 

16 

Q. And when you flew, did you usually have 

17 

that smoking section became a little smaller, but 

17 

— well, any luggage with you? 

18 

in the beginning, I think it was a few more rows in 

18 

A. Yes. 

19 

the beginning. 

19 

Q. And what would you do with that luggage? | 

20 

Then in coaeh, we used to have lounges. 

20 

A. We would stow it in the designated area. 

21 

You could smoke in the lounges or in the smoking 

21 

Q. And in the overhead? 

22 

zone. I am trying to think if the lounge was there 

22 

A. It depended on the aircraft. 

23 

in this time frame. I am sorry, I don't remember. 

23 

Q. Okay, After a flight when you went home 

24 

MR. McCUE: Objection. 

24 

or wherever you were staying, hotel, and you opened 

25 

THE COURT; Overruled. Denied. 

25 

up your luggage, was there anything that was out of 
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1 

the ordinary? 

1 

Q. Okay. Were you and--were you hopeful 

2 

A. Yes. 

2 

that some day there would be a ban? 

3 

Q. Tell the jury what that was. 

3 

A. Yes, I went to the union regarding the 

4 

A. Well, on a layover if I opened up my 

4 

smoking many times because we were hoping to enact 

5 

suitcase, I could still smell the smoke. 

5 

some sort of ban against smoking because of the 

6 

At home, I would have to immediately get 

6 

detriment to our health. I mean, you're on that — 

7 

into the shower because my hair just stunk. My 

7 

MR. McCUE; Objection, Your Honor. 

8 

uniform I would hang immediately outside to air it 

8 

THE COURT: Sustained. 

9 

out. I went to cleaners about 10 times more a 

9 

THE COURT: Ask the next question, 

10 

month than I do now because it was such a bad 

10 

please. 

11 

stagnant odor of cigarette smoke. 

11 

BY MR. WEINSTEIN: 

12 

Q. Well, when you say now, you don't have 

12 

Q. And when you complained or did what you | 

13 

that problem; is that right? 

13 

felt — as much as you could do to tty to get a ban 

14 

A. There is no smoking on the planes, so I 

14 

implemented, were there others with you? 

15 

get my uniform cleaned once a month, if once every 

15 

MR. McCUE; Objection. 

16 

six weeks. 

16 

THE COURT: Sustained. It really asks 

17 

Q.. So would it be - is it so that once they 

17 

for hearsay in a sense, what the others were doing. 

18 

started banning smoking, you didn't have any of 

18 

BY MR. WEINSTEIN: 

19 

these problems? 

19 

Q. Were you accompanied by other airline 

20 

A. Right. After the ban came into effect, 1 

20 

attendants? 

21 

didn't have any problems with the smell. 

21 

MR. McCUE: Objection. 

22 

Q. Okay. Now, during the time that they had 

22 

MR. REILLY: Could we have a side-bar? 

23 

” that smoking was permitted, did you and are you 

23 

THE COURT: It is not necessary. Don't 

24 

aware of passsengers and attendants, such as you. 

24 

ask these questions about other people and so on. 

25 

complaining about the smoking conditions? 

25 

BY MR. WEINSTEIN; 
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1 

MR. McCUE: Objection, hearsay. 

1 

Q. Are you aware that the airlines, that is. 

2 

THE COURT; Sustained. 

2 

did you have -- did you as far as your complaints 

3 

BY MR. WEINSTEIN; 

3 

were concerned, did you have any — any opposition I 

4 

Q. Did you ever complain, along with others. 

4 

to your complaints from j 

5 

about smoking? 

5 

MR. McCUE: Objection. j 

6 

MR. McCUE: Objection. 

6 

THE COURT: Sustained. I think that 

7 

THE COURT: Sustained. 

7 

calls for hearsay and it is implied. If you are 

8 

BY MR. WEINSTEIN: 

8 

asking what other people's positions were, the 

9 

Q. Did you ever complain about the smoking 

9 

airlines' positions, I will sustain the objection. | 

10 

conditions? 

10 

BY MR. WEINSTEIN: | 

11 

A. Yes, I did, constantly. 

11 

Q. Do you know of any — do you know of any | 

12 

Q. Okay. And was there among airline 

12 

reason why an airline wouldn't want to I 

13 

attendants a general awareness of that smoking 

13 

ban — 1 

14 

condition problem? 

14 

MR. McCUE: Objection. 1 

15 

MR. McCUE: Objection. 

15 

THE COURT: I will sustain the objection, 1 

16 

THE COURT; Sustained. 

16 

BY MR. WEINSTEIN: 1 

17 

BY MR. WEINSTEIN: 

17 

Q, During this time, during this time that I 

18 

Q. Now, do you know or are you aware of what 

18 

smoking and before the ban came in, are you aware 

19 

efforts were made to implement a ban on airplanes? 

19 

that cigarettes - was there anybody distributing 

20 

MR. McCUE: Objection, Your Honor. 

20 

cigarettes? Were the tobacco companies — 

21 

THE COURT: I don't know what you mean by 

21 

MR. McCUE: Objection, relevance. 

22 

aware of what — efforts were made. 

22 

BY MR. WEINSTEIN: 

23 

MR. WEINSTEIN: Well - 

23 

Q. Distributing three-pack and four-pack 

24 

THE COURT: I will sustain the objection. 

24 

samples? 

25 

BY MR. WEINSTEIN; 

25 

THE COURT: Just a moment. Just a 
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1 

moment. 

1 

THE COURT: Do you know whether they were 

2 

MR. McCUE: Relevance. Your Honor, I 

2 

distributing it in '76? 

3 

request a side-bar. 

3 

MR. WEINSTEIN: I know and I'll ask the 

4 

THE COURT: I will sustain as to 

4 

question. 

5 

relevance. 

5 

THE COURT: Do you know whether they were 

6 

Q, Do you know — 

6 

distributed in this year? 

7 

THE COURT: Approach the bench. 

7 

MR. WEINSTEIN: I don't know the years. 

8 

(Bench conference was had) 

8 

THE COURT: Okay. You can ask her if she 

9 

THE COURT: Second thought, I think it is 

9 

knows in 1976 whether they were distributing. 

10 

relevant because the Defendants are objecting and 

10 

MR. WEINSTEIN; And I have other 

11 

saying that the Plaintiffs have to prove whose 

11 

questions along the same line. 

12 

cigarettes were being smoked. 

12 

THE COURT: What do you mean along the 

13 

MR. McCUE: That is not the way you do 

13 

same lines? 

14 

it. 

14 

MR. WEINSTEIN: Well, Judge, it doesn't 

15 

THE COURT: That is a way. That is 

15 

have to be distributed. Cigarettes are purchased 

16 

relevant to the question of whose cigarettes were 

16 

right on the airline. 

17 

being smoked. 

17 

THE COURT: You can ask if they were for 

18 

MR. McCUE: It goes to conduct and this 

18 

sale and which ones were for sale. 

19 

conduct is not supposed to be in this case. 

19 

MR. ENGRAM: The problem with the sale of 

20 

THE COURT: Will you stipulate it was 

20 

duty-free cigarettes, they couldn't be consumed on 

21 

your cigarettes? 

21 

the planes. 

22 

MR. McCUE: No. 

22 

THE COURT: Could or could not? 

23 

MR. REILLY: If we could have a time 

23 

MR, ENGRAM: Could not be. You can't buy 

24 

frame on this, first of all, he has to establish a 

24 

cigarettes and consume them on the planes. | 

25 

foundation. He can't ask a leading question. 

25 

THE COURT: It has no bearing as to what 
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1 

THE COURT: Wait a minute. Now, time 

1 

cigarettes were being smoked. 

2 

frame, what is your point about the time frame? 

2 

MR. McCUE: Not if they are buying them 

3 

MR. REILLY; Your Honor- 

3 

and can't smoke them. It is also going to conduct 

4 

THE COURT; It has to be sometime that 

4 

which is I thought out of the case. 

5 

the Plaintiff was flying. 

5 

THE COURT: It is too bad because you are 

6 

MR. McCUE: Yes. 

6 

insisting they prove it was your cigarettes, so if 

7 

MR. REILLY: And I can tell you -- well. 

7 

in order to prove it was your cigarettes, it 

8 

I won't say that. I will just let him ask the 

8 

happens to look bad you were selling them, everyone 

9 

question and see if she tells the truth. 

9 

knows you are selling cigarettes. 

10 

THE COURT; When did Mrs. French start 

10 

MR. REILLY: The fact is we don't sell 

11 

flying? 

11 

them on the airplanes. Do you know who does? The 

12 

MR. McCUE; '76. 

12 

airline. 

13 

THE COURT: Okay. 

13 

THE COURT; Who gets the money for it? 

14 

MR. REILLY; There is no probability we 

14 

MR. REILLY; The airlines. 

15 

distributed cigarettes in three packs or four 

15 

THE COURT: You don't get any money? 

16 

packs. 

16 

MR. REILLY: No. 

17 

THE COURT: How about one cigarette even? 

17 

MR. McCUE: That is why we sell it to 

18 

MR. REILLY: No, not even one. 

18 

them. We don't distribute them. 

19 

MS. TEDDER: No, not even one. 

19 

MR. REILLY: This is my real objection. 

20 

MR. REILLY; That is why the time frame 

20 

He will ask whatever questions he will ask and we 

21 

is important. 

21 

will make whatever objections we make, but the only 

22 

THE COURT: You have to keep it to the 

22 

objection I want to make is to the proper time 

23 

time frame. 

23 

frame on the questions. 

24 

MR. REILLY: He has to have — well, he 

24 

THE COURT: You are right. 

25 

has to have a good-faith basis to ask the question. 

25 

MR. REILLY: Mr. Weinstein attempted very 
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1 

hard about 10 questions to get conduct into this 

1 

MR. McCUE: Objection, leading. 

2 

case, and I wish your Honor would admonish him. 

2 

THE COURT: It is not leading. He is 

3 

THE COURT: Which conduct, what conduct? 

3 

asking if she remembers Viceroy. 

4 

MR. McCUE; Talking about do you know why 

4 

THE WITNESS; I do remember Viceroy. 

5 

anyone would be opposed to this, do you know -- 

5 

BY MR. WEINSTEIN: 

6 

MR. REILLY: Do you know who attempted, 

6 

Q. Virginia Slims? 

7 

what efforts were made to prevent bans from being 

7 

A. As a nonsmoker, I do remember that. 

8 

put in place? 

8 

Q. Was it in general all of the usual and 

9 

THE COURT: I didn’t really get that is 

9 

United States tobacco companies? 

10 

what he is getting at. It didn't come out. I 

10 

A. There were many packages featured in many 

11 

mean, really. Anyway, don't ask any questions that 

11 

ads. 

12 

call for hearsay or implied hearsay. 

12 

THE COURT: Are you talking about the ads 

13 

MR. McCUE: And, your Honor, we would 

13 

now? Is that what you are answering? 

14 

also request him not to ask cause or conduct 

14 

A. He was asking me about pictures I might 

15 

questions. 

15 

have seen. I didn't understand that. Go ahead. 

16 

THE COURT: It is fine if you want to 

16 

Q. Did you see people smoking those exact 

17 

walk away, but we need someone from each side here. 

17 

same — 

18 

MR. WEINSTEIN: Yes, your Honor. 

18 

A. We had the exact packs in the duty-free 

19 

MR. McCUE: We are requesting an 

19 

international, but on domestic, people carried them 

20 

admonition to any matters that go into conduct on 

20 

in their pocket, and I saw various colors of packs 

21 

the part of them. 

21 

of different brands. 

22 

THE COURT; You have to make the 

22 

Q. And the same manufacturers that you just 

23 

objections as you go along. 

23 

mentioned? 

24 

(Bench conference ended) 

24 

A. Yes. 

25 

BY MR. WEINSTEIN: 

25 

MR. McCUE: Objection. 
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1 

Q. In those days •• 

1 

THE COURT; Sustained. That is a leading 

2 

THE COURT; Which days now? That is part 

2 

question. I ask it be struck. 

3 

of the issue. 

3 

THE COURT: Yes. Reask it. 

4 

BY MR. WEINSTEIN: 

4 

BY MR. WEINSTEIN; 

5 

Q. From 1976, which it is correct that Lynn 

5 

Q. The packs that you saw that people were 

6 

French started there around 1976, you're aware of 

6 

carrying, were they generally the same make of 

7 

that, aren't you? 

7 

cigarettes that you mentioned to the jury before? 

8 

A. Yes, I am. 

8 

MR. McCUE; Same objection. 

9 

Q. And could people buy cigarettes on the 

9 

THE COURT: You can ask what they were, I 

10 

airlines? 

10 

think. 

11 

A. Yes, they could. 

11 

BY MR. WEINSTEIN: 

12 

Q. All right. Were cigarettes advertised in 

12 

Q, Well, did you see Chesterfield commonly 

13 

any kind of brochures that were given out to 

13 

there? | 

14 

passsengers that were available? 

14 

A. Yes, I saw Chesterfield. | 

15 

A. They were in the magazine, airline 

15 

Q. And Dunhill? 1 

16 

magazine, and the duty-free order form. 

16 

A. Yes, Dunhill. 

17 

Q. I see. And did you observe all of the 

17 

Q. Lark? 

18 

usual cigarette, normal cigarettes from American 

18 

A. I do remember Lark. 

19 

tobacco companies? 

19 

Q. Marlboro? 

20 

A. Yes, I did. Some stand out more because 

20 

A. Marlboro is the one I saw most commonly. 

21 

of the color of — Marlboro, I think Winston, and I 

21 

and Kent. 

22 

remember something about Newport. There was a 

22 

Q. Philip Morris? 

23 

white one. I am not a smoker, but I remember 

23 

A. Philip Morris. A brand? 

24 

seeing some pictures. Possibly Kent maybe. 

24 

Q. Yes. 

25 

Q. Viceroy? 

25 

A. That one I don't remember. I just 
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remember -- 

Q. You mentioned Virginia Slims? 

A. Yes. I don't know who made them. 

MR, WEINSTEIN: One moment, Judge. 
BY MR. WEINSTEIN: 

Q, How about Camels? 

THE COURT: Which was that? 

BY MR. WEINSTEIN: 

Q. Camels, Camel cigarettes? 

A. Camel was one of the more popular ones 1 
saw, yes. 

Q. You already mentioned Kent. All right. 
Just in general, you didn't — did you see anybody 
smoking some foreign or a Turkish cigarette at all 
really or if it was— 


16 

A. 

No, never. 

17 

Q. 

Just as an example, I mean — 

18 

A. 

American, 

19 

Q- 

Now, do you know Lynn French? 

20 

A. 

Yes, I do. 

21 

Q. 

How long do you know Lynn French? 

22 

A. 

I met Lynn French in approximately — 


well, between 1984 and 1986. 

Q. All right. Tell the jury what you've 
observed about her both as a friend and, in other 
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THE WITNESS; Oh, yes, many times. 

BY MR. WEINSTEIN: 

Q. And tell the jury at least at the times 
you were flying with Lynn, you know, the type of 
tobacco smoke circumstances that you and she were 
subjected to._ 

A. Even though Lynn and I didn't always work 
in the same cabin because it was a bidding and 
seniority thing, and I was a little senior to her, 
and we would always visit. You walk around the 
cabin as part of a precheck, and I remember I would 
always walk to the back where she usually was and 
sort of swim through this cloud of smoke, 
especially in the smoking zone. One thing — well, 
-4-dQ| ft kn ow. 

one thing about— 

A. As you leave, too, I want you to know we 
were covered in the smoke and a trail would go with 
us. I didn't like to go back to the smoking zone 
because then, again, I would have to worry about my 
uniform when I got home and my hair and all of 
that, the smell, so I tried not to work the smoking 
area if I could, but many times we did. 

Q. Let me ask you this: Did people who 
smoked at the times that there was a smoke - well, 
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1 

words, do you socialize? 

1 

when they had smoking zones, could you smell the 

2 

A. Well, in the beginning I noticed her as 

2 

smoke in nonsmoking zones? 

3 

an impeccably dressed uniformed flight attendant. 

3 

A. Yes. 

4 

She is very pretty. She has a warm smile. She 

4 

Q. People who were smoking generally, did 

5 

treated the passsengers very nice, and you kind of 

5 

they restrict themselves to the smoking zones or 

6 

observe it when you fly with a flying partner. 

6 

did they walk up and down the cabin smoking? 

7 

With TWA, you didn't always fly with the same 

7 

A. Many times they walked forgetting they 

8 

person, but when you were on the line, out on a 

8 

had a cigarette in their hands to the lavatories. 

9 

layover, you did run into different crews. I 

9 

which was a big concern of mine. If they had part 

10 

believe I met Lynn once she was transferred to L.A. 

10 

of their family in the nonsmoking, they would 

11 

where I was, but with the circumstances of TWA, we 

11 

sometimes walk up to their family. Sometimes 

12 

were constantly furloughed to different 

12 

families separated themselves from children to 

13 

destinations, so we got to know people in St. 

13 

enable them to smoke during the flight. 

14 

Louis, New York, L.A., San Francisco, so we are 

14 

Q. And, well, tell the jury your general 

15 

from all over. 

15 

experience with smokers in terms of maybe your 

16 

Q. Have you ever flown the same flight with 

16 

clothes - you are a nonsmoker, but your hands or 

17 

Lynn? 

17 

body or clothes being burned. 

18 

A. Oh, many times. 

18 

MR. McCUE: Objection, leading. 

19 

Q. And were you subjected many times as you 

19 

THE COURT: Overruled. 

20 

say to the same or similar tobacco smoke 

20 

THE WITNESS: I had to replace a couple 

21 

circumstances? 

21 

of uniform jackets and pants because of cigarette, 

22 

A. Oh, yes. 

22 

1 don't know, the ash flew up and burned a hole. 

23 

MR. McCUE: Objection. The predicate. 

23 

but I would say maybe two or three times during 

24 

Foundation. 

24 

that smoking period. 

25 

THE COURT: Overruled, 

25 

BY MR. WEINSTEIN: 
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1 Q. All right. And when you would be serving 

2 and leaning over various passsengers and serving 

3 them or picking up their trays, what were you 

4 subjected to when you were in the smoking zones? 

5 A. Well, during the liquor service, that was 

6 when most people were smoking. Almost everyone in 

7 the smoking zone were smoking. There were times 

8 they were not smokinging, like when they were 

9 eating, but that didn't always stop when they were 

10 eating. 

11 During the liquor service, you would 

12 reach over to the third seat, which I have a short 

13 arm, so I would always say can you help me, I have 

14 a short arm, and 1 would pass them the drink only, 

15 because if I reached over as far as I could, I 

16 would get the smoke from the cigarette into my 

17 nose. . 

18 Q. And would you get the smoke — if a 

19 passenger was smoking and then figured, well, you 

20 know, the attendant is coming by or going to give 

21 them food and they took the cigarette and just put 

22 it — there was an ashtray there, wasn't it? 

23 MR. McCUE: Objection, speculation, 

24 leading. 

25 THE COURT: The question that came 


A. Yes. 

Q. How did this smoke affect you? 

A. 1 was affected by it in the fact that my 
eyes were so bloodshot I would get home and 1 could 
hardly sec they were so bloodshot. 1 would also 
cough, and sometimes when I coughed, if 1 went like 
this with my hand (indicating) and moved it away, I 
could see smoke coming out of my mouth at some 
points when it was a very dense flight. I mean, 
the first time that happened, I was in shock. In 
fact, it became kind of a game after that. After 
we would get off a heavy flight, we would go 
(indicating) and see if any smoke came out, and 
even though I am a nonsmoker, smoke actually came 
out of my lung. 

Q. Now, have you socialized with Lynn? 

A. Yes, but our socializing came about in 
the last five years, I mean, where our husbands 
were involved. 

Q. What did you observe about Lynn on the 
flights in terms of her being exposed to tobacco 
smoke? 

Ttr^WeliiTtoid'youwIiat happened to me, but 
Lynn always seemed to have it even more. She would 
have red eyes. She would become nasally sounding. 
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1 

finally was, was there an ashtray there, and the | 

1 

She didn't look as good as she did when she started 

2 

answer is yes? 1 

2 

the flight. SOTTV. I.vnn. 

3 

THE WITNESS: The ashtray is located near 

5- 

Q. And have you observed Lynn at other -- at 

4 

the end of the armrest in the aisle where I was 

4 

other times not on the flight suffering from the 

5 

standing above. 

5 

condition of sinusitis? 

6 

BY MR. WEINSTEIN: 

6 

MR. REILLY: Objection, your Honor. 

7 

Q. And would generally passsengers put out 

7 

THE COURT: Sustained. 

8 

the cigarette or would they just leave it there to 

8 

BY MR. WEINSTEIN: 

9 

smolder? 

9 

Q. What have you observed about Lynn in her 

10 

MR. McCUE: Objection. 

10 

physical condition as far as her face? 

11 

THE COURT: I will sustain the objection. 

11 

A. Well, Lynn and I talk on the phone a lot. 

12 

I don't know generally when, how, when, what. 

12 

and I can always hear it in her voice when she has 

13 

BY MR. WEINSTEIN: 

13 

a sinus problem. Her voice changes slightly. She 

14 

Q. Tell the jury the various circumstances 

14 

lives in what we call the valley. I live out by 

15 

that you would observe a smoker on a plane; what 

15 

the beach, and so we go in opposite directions when 

16 

would they do with their cigarette when they 

16 

we go home. Most of our chatting is by phone, and 

17 

weren't drawing on it or when they were being 

17 

then when we see each other at work, occasionally 

18 

served? 

18 

we get together or lunch. 

19 

A. The passsengers would have it in their 

19 

Q. Okay. Well, are you aware of the fact 

20 

hand or flicking into the ashtray, but many times I 

20 

that she is under the care of a doctor? 

21 

would ask them what they want and they had just 

21 

A. Yes. She finally mentioned it to me 

22 

taken in and they would blow the smoke into my 

22 

recently. 

23 

face. 

23 

Q. Do you find -- well, let me ask you this: 

24 

Q. Were you able to observe the cigarettes 

24 

Other than you and Lynn with the other 

25 

in the ashtrays smouldering? 

25 

airline attendants that you've worked with in that 
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container cabin pressurized area, when people were 
smoking, the thick smoke that you told us about, 
did you observe how the smoke, that is, what could 
you see about the other airline attendants? 

MR. McCUE: Objection. 

THE COURT: Grounds? 

MR. McCUE: Relevance. 

THE COURT: Overruled. You may answer. 

THE WITNESS: They were suffering the 
same way we were. Red eyes. Everyone carried 
Sudafed, because it didn't affect you just on the 
plane. You would go to your hotel and — 

MR. REILLY: Objection, Your Honor. 

MR. McCUE: Objection, Your Honor. 

THE COURT: In a word, what is your 
objection? 

MR. McCUE: Foundation. 

THE COURT: About people carrying 
Sudafed? 

MR. REILLY: People other than yourself. 

THE COURT: If she saw someone carrying 
Sudafed, I think she can answer. 

MR. McCUE: What purpose? 

THE COURT: She can still describe it. 

THE WITNESS: Well, I carried Sudafed. 
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THE WITNESS: I don’t observe those same 
symptoms any more. 

BY MR. WEINSTEIN: 

Q. Are you familiar with the general 
consensus of appreciation by the airline attendants 
and passsengers about when they finally banned, 
prohibited smoking? 

MR. McCUE: Objection, 

THE COURT: Sustained. Don't answer it. 

MR. WEINSTEIN: Excuse me. Judge. I am 
sorry. May I have a moment, please? 

THE COURT: Certainly, 

BY MR. WEINSTEIN: 

Q. Do you know whether or not Lynn ever 
flew, that is, flew despite the fact that she was 
ill and suffering from sinus p roblems^ 

not only did L^n fly when she was 
suffering from sinus problems, but we all did 
because there was a big fear of getting in trouble 
if we didn't go to work. 

Q. ^verall, though,you, Lynn,youef^ 
your job, don't you? 

A. Oh, yes. It is the best. 

Q. Now, Counsel, the Defendants, have 
mentioned something about allergies to the jury 
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1 Lynn carried Sudafed or something like it. If I 

2 needed a Sudafed, I could say to anyone on the 

3 crew, does anyone have Sudafed, because I would 

4 have 10 whipped out. You adapt to your environment 

5 and that was one of the ways we had to adapt. You 

6 would get a headache. Since then, I haven't 

7 carried it at all. 

8 Q. Since they banned? 

9 A. Since they banned it, I haven't carried 

10 one Sudafed since the '90s when they banned 

11 smoking. I haven't had any sinus problems at all. 

12 Occasionally, I get a headache, but it is nothing 

13 like the sinus congestion I had when I worked in a 

14 smoking cabin. 

15 Q. Have you observed any other airline 

16 attendant having the conditions that you observed 

17 while smoking was permitted on the airlines? 

18 MR. McCUE: Objection. 

19 THE COURT: I don't understand the 

20 question. 

21 BY MR. WEINSTEIN: 

22 Q. I am asking when the ban went into effect 

23 finally, did she observe the same symptoms she 

24 observed from 1976 to — 

25 THE COURT: You may answer. 
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before. 

Do you know of Lynn ever suffering from 
any allergy at all before she started flying? 

MR. McCUE: Objection, foundation. 

THE COURT: I will sustain the 
objection. Please don't answer it. 

MR. McCUE: Your Honor. 

MR. REILLY: She sustained it. 

THE COURT: I did sustain it. Don't 
answer it. 

BY MR. WEINSTEIN: 

Q. Do you have any animals, for example, in 
your — 

A. Yes, 1 do. 

Q. Like what, for example? 

A. Three cats and a dog. 

Q, Did you ever observe Lynn — well, has 
Lynn come over and visited you? 

A. Yes, she has. 

Q. Have you ever noticed any allergy 
concerning — 

A. No. 

Q. - when she comes into your house and 
around cats and whatever? 

MR. McCUE: Objection. 
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1 

THE COURT: What is your objection? 

1 

would have to really beg for them to do it, because 

2 

MR. McCUE: Same objection. 

2 

in those times when you could smoke on the plane. 

3 

THE COURT: It a little different 

3 

that basically was a right they thought everybody 

4 

question. 

4 

had. 

5 

MR. McCUE: Well, it calls for a 

5 

Q. My question really was, did you ever 

6 

diagnosis by this witness. 

6 

request the pilots to turn off the no -- 

7 

THE COURT: You can ask what she 

7 

A. Yes. 

8 

observed. Characterizing it as allergies 

8 

Q. — the no smoking? 

9 

might be a problem. 

9 

A. Yes, I did, but I don't know if they did 

10 

Q. Did you observe anything about Lynn, any 

10 

it. 

11 

kind of change in her face or running eyes or 

11 

Q. Okay. 

12 

irritation when she was around you? 

12 

MR. WEINSTEIN: I have to check, you 

13 

A. No. 

13 

know. At my age, it is tough to remember 

14 

Q. And the animals that you have? 

14 

everything. Anyway, thank you very much. I 

15 

MR. McCUE: Leading. 

15 

have no further questions. 

16 

THE COURT: Overruled. 

16 

THE COURT: Cross-examination? 

17 

A,. No, I did not. In fact, I have a 

17 

CROSS-EXAMINATION 

18 

girlfriend who is allergic and I know immediately 

18 

BY MR. McCUE: 

19 

when she steps in that she is allergic. 

19 

Q. You have been the Plaintiffs-you 

20 

Q. So in your closeness and in your 

20 

consider her to be your best friend, don't you? 

21 

friendship with Lynn, you've never been aware of 

21 

A. Yes, I do. 

22 

any particular allergies she suffers from? 

22 

Q. You have been close with her since 1986 

23 

MR. McCUE: Objection. 

23 

and every year your friendship gets closer and 

24 

THE COURT: Sustained, 

24 

closer, don't it? 

25 

Q. Okay, One moment. One last area. 

25 

A. No. I have been close friends or best 
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1 

There has been some talk about a 

I 

friends about two years, and before that, our 

2 

ventilation system and recycling air every minute 

2 

friendship and acquaintance got more and more. It 

3 

or two. 

3 

did build through the years, but she — well, I 

4 

Are you aware of the --1 would like you 

4 

have another friend that is -- we have a couple of 

5 

to tell the jury what you know or what you observed 

5 

friends, but yes, Lynn has been my best friend for 

6 

as a human being on the airline, you tell the jury 

6 

the last two years. 

7 

what you observed about how well the ventilation 

7 

Q. For the last two years? 

8 

system operated on the airlines in order to clear 

8 

A. I've known her since 1986. I 

9 

or in an attempt to clear the cabin of smoke. 

9 

Q. Now, in fact, you began your friendship I 

10 

A. I think recirculate is more what they did 

10 

and it became closer when you were going through a I 

11 

to the air. There wasn't fresh air coming in. It 

11 

divorce? | 

12 

was recirculation of air. The smoke would 

12 

A. No. I met Lynn in 1986. The first memory I 

13 

dissipate a little, but pretty much into the 

13 

I have of Lynn is in 1986 and there were a couple B 

14 

forward part of the cabin, but then how do you 

14 

of girls talking about a divorce. I went through a | 

15 

know, you know, if it is working, because so many 

15 

divorce in 1977, so it was nowhere near my divorce, | 

16 

people are lighting up after different times. 

16 

but we had in common that I was married for the 1 

17 

There was always a haze of some sort. 

17 

second time. I 

18 

Q, Did there ever come times while you were 

18 

Q. I stand corrected. The basis of the 

19 

flying and how frequently was it that as a result 

19 

friendship was started after this, you had this 

20 

of complaints and as a result of the way you and 

20 

common basis and your friendship began to grow 

21 

others felt, you asked the pilot to turn on the no 

21 

after that point? 

22 

smoking lights? 

22 

A. My first memory of meeting Lynn was on a 

23 

A. You could do that, but usually they would 

23 

747 when we were discussing divorce. That was a 

24 

leave it on, because their concern is safety of 

24 

few years after that where I didn't see her or I 

25 

people standing up, and if it got really bad, you 

25 

would — she wasn't my friend until — my best 
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1 

friend until two years ago. 

1 

A. I don't have a copy of the deposition. 

2 

Q. So it wouldn't be that you would have bid 

2 

Q. I will bring it up to you. 

3 

flights together? 

3 

A. Okay. 

4 

A. We bid some flights together in the '90s, 

4 

Q. Beginning at 24 and continuing on on page 

5 

but that was after the smoking ban. 

5 

40. 

6 

Q. So your experience flying with the 

6 

MR. McCUE: May I approach, your Honor? 

7 

Plaintiff happened after the ban? 

7 

THE COURT: Yes, you may. 

8 

A. No, I flew with Lynn before the ban when 

8 

BY MR. McCUE: 

9 

there was smoke in the cabin, but she wasn't my 

9 

Q. If you would read it and see if it helps 

10 

best friend and we didn't bid together because 

10 

refresh your recollection. Start from here. 

11 

there is five years difference in our seniority and 

11 

A. The whole part? 

12 

basically she was still on reserve and we couldn't 

12 

Q. Yes. Continue on. 

13 

bid together. 

13 

A. Yes. 

14 

Q, Wouldn't it be that you're bidding 

14 

Q. Okay. 

15 

together started in 1986, you began flying together 

15 

A. Down to here? 

16 

at that point? 

16 

Q. Yeah. 

17 

A.. I didn't bid together with Lynn until the 

17 

MR. TROP: What are you looking at? 

18 

'90s, probably middle '90s, but I did fly -- we 

18 

MR. McCUE: I said it is page 40 from line 1 

19 

ended up on a lot of flights together from 1986 

19 

24 and 25 and continuing on 41. 

20 

through — until now. 

20 

Q. Would you read that? 

21 

Q. Now, you've talked about the differences 

21 

A. From here now? 

22 

with your cleaning, I guess. 

22 

Q. Yeah. 

23 

A. 1 am sorry? 

23 

A. Well, yes, I do remember saying that. 

24 

Q. You talked about the differences in your 

24 

Q. Okay. 

25 

cleaning schedule. Your cleaning schedule seems to 

25 

A. But you didn't state that that way. 
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1 

have gotten less. You are not cleaning your 

1 

Q. But you noticed that there was a change 

2 

uniform as much as before? 

2 

in the air quality once from going from the smoking 

3 

A. Oh, my uniform, right. 

3 

section to the nonsmoking section? 

4 

Q. There was a period of time -- you are not 

4 

A. That stated is as soon as I got to the | 

5 

flying as much now, are you? 

5 

front of the no smoking section, I was able to 

6 

A. lam flying just as much as 1 always 

6 

breathe. That means the first row of the 

7 

flew. 

7 

nonsmoking as opposed to halfway through. 

8 

Q. Now, the time that you had that you are 

8 

Q. Now, you would bid away from going into I 

9 

talking about this segregation between the smoking 

9 

the smoking section, right? 

10 

and nonsmoking section, there was a noticeable 

10 

A. Yes, when I was able to, but even though 

11 

difference in the quality of the air from where the 

11 

I have 31 years with the airline, my airline is 

12 

smoking rows were to the nonsmoking rows, within 

12 

slowly a shrinking airline and I didn't have a lot 

13 

one or two rows, the air quality became much 

13 

of bidding seniority. 

14 

better, isn't that accurate? 

14 

Q. And you talked about when people who were 

15 

A. That might be your opinion, but it is not 

15 

smoking in the smoking section, one of the problems 

16 

mine. 

16 

was that they would walk up the aisle into the 

17 

Q. Do you remember having your deposition 

17 

nonsmoking section? 

18 

taken? 

18 

A. Sometimes, yes. 

19 

A. Yes,Ido. 

19 

Q. And that the people sitting in the 

20 

Q. And do you remember being asked those 

20 

nonsmoking section would complain about the smell 

21 

questions? 

21 

of smoke? 

22 

A. I remember some questions being asked. 

22 

A. Yes, they would. They would also 

23 

but I don't remember verbatim. 

23 

complain — 

24 

Q. Well, I will show you. I will direct 

24 

Q. Thank you. 

25 

your attention to page 39. 

25 

MR. WEINSTEIN: Your Honor, she is 
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1 

entitled to finish her answer. 

1 

Q. Stuffed up. 

2 

THE COURT: 1 don’t think that it was 

2 

A. Um-hum. 

3 

explaining it. 

3 

Q. And when you got off the plane, that 

4 

Ask your next question, please. 

4 

would go away in a few hours, correct? 

5 

BY MR. McCUE; 

5 

A. Sometimes. Not necessarily. 

6 

Q. Now, your testimony regarding the quality 

6 

Q. Now, you have also mentioned, did you 

7 

of the air that you said there was this dense 

7 

ever have any problem with coughing while on the 

8 

smoke, that is based at least in part on your 

8 

airplane? 

9 

experience in flying from 1971 up through when the 

9 

A. Yes. 

10 

first ban was in 1988; is that accurate? 

10 

Q. Have you been advised that exposure to 

11 

A. Yes. 

11 

ozone causes sore throat, short-term breathing 

12 

Q. And you would say that the smoking was 

12 

problems and coughs? 

13 

perhaps heavier in 1971 than it was — 

13 

A. No. 

14 

A. No. In 1971,1 believe they could smoke 

14 

Q. Okay. So you are unaware of that? 1 

15 

anywhere in the cabin. 

15 

A. That has nothing to do with what we are 1 

16 

Q, I am saying the smoking was heavier, 

16 

talking about today. I am kind of laughing because | 

17 

there was more smoke? 

17 

I don't remember seeing any ozone in the cloud. 1 

18 

A. Yes. 

18 

Q. Fair enough. There is ozone. When you 

19 

Q. When you first started? 

19 

are flying, you are flying through it. Are you 

20 

A. Yes. 

20 

aware of that? 

21 

Q. Your complaints regarding that -- 

21 

A. It could be a matter of opinion. I don't 

22 

MR. WEINSTEIN: She didn’t finish. 

22 

know. I am not a chemist or anything like that. 

23 

THE COURT; You may finish. 

23 

Q. Okay. You've taken some time off during 

24 

A. You kind of confused me there. Like you 

24 

the course of your flying career, right? 

25 

can look at it that there was more smoke in the 

25 

A. Yes. Everyone does it. 
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1 

cabin, but when it was a smoking zone, it was the 

1 

Q. '79, '80 for a child and '89 to '92 for 

2 

whole smoking zone that was the cloud. When it was 

2 

other reasons? 

3 

spread out and people were spread out, there was 

3 

A. A leave. 

4 

still a cloud, but it was not as dense as when 

4 

Q. And your flying began in emest with the 

5 

there was a smoking zone. 

5 

Plaintiff in 1992 where you guys bid together? 

6 

Lynn wasn’t there then anyway. She 

6 

A. I thought I said she became my best 

7 

wasn't there until after we had a smoking zone. 

7 

friend two years ago. 

8 

Q. I am talking about what your impression 

8 

Q. Didn't you say your bidding process, that 

9 

was of smoking on these flights. Your impression 

9 

you bid flights together happened in the '90s? 

10 

is based in part on your experience when Ms. French 

10 

A. I tried to tell you we didn't really bid 

11 

was not flying enrreet? 

11 

together because she was junior to me, but being | 

12 

C A. It is a life experienced 

12 

from the same base, we ended up a lot of times on | 

13 

Q. Understood. An3"a portion of your 

13 

the same flight. | 

14 

experience that you are basing your testimony on 

14 

As our friendship got better, of course, | 

15 

today was when Ms. French was not flying, correct? 

15 

you want to fly with your friends. We always liked | 

16 

A. Well, no, because Mr. Weinstein asked me 

16 

to go to Hawaii and it was fun. She had a sister | 

17 

directly from 1976 on, so I was basing it on that 

17 

over there. 1 

18 

section. 

18 

Q. Okay. How long is the flying time from 

19 

Q. Now, you’ve testified that the smoke 

19 

L.A. to Hawaii? 

20 

caused you to have problems with bloodshot eyes? 

20 

A. Two Hawaii, five years, four and a half 

21 

A. Yes. 

21 

Q. So there wouldn't have been any smoking 

22 

Q. And you had problems that you became 

22 

from 1990 on during those flights? Correct? 

23 

yourself nasally? 

23 

A. When we flew to Hawaii in '86, it was a 

24 

A. Did I say I became nasally? I remember 

24 

tum-around and it wasn't a layover where you could 

25 

being stopped up. 

25 

recuperate. You waited an hour and you came back. 
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There was smoking on those flights. 

Q. Okay. Now, in the advertising you talked 
about in questions Mr. Weinstein asked, were there 
other products that were advertised on these 
duty-free catalogs as well, such as perfume? 

A. Perfume and scarfs, toys. 

Q. Alcohol? 

A. Alcohol. 

Q. If you purchased any of these items from 
the duty-free cart, you wouldn't be able to consume 
the item on the airline, would you? 

A. We didn't like them to consume the 
alcohol, but I think they opened up the cigarettes 
right away and the toys and the cards. 

Q. Now, you have said your impression of the 
smoke was this cloud and that it was very dense. 

.Now, was it so dense you would need the 
floor lights to see where you were walking, is that 
the kind of density you're talking about? 

A. If you look out the window and see a 
cloud, it is this kind of density. 

Q. You mean like when you are flying through 
a cloud where you can't see anything? 

A. No. As you are entering the cloud and it 
is kind of scattered. 
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A. I knew where she was based, but I knew 
her schedule approximately, like 1 said, in '84 to 
'86 because we kept track of what everyone was 
holding because that would give you the idea of 
what you could hold the next month. 

Q. You've taken a butterfly leave, right? 

A. I took one butterfly leave in '78. 

Q. Do you know whether the Plaintiff took a 
butterfly leave in '78? 

A. She also had children and I believe they 
took one in 1979 or '80. I don't know. In L.A., 
the flying was so bad, we were on reserve. Besides 
the fact we wanted to be home with our children who 
were smaller then. It was one way to avoid being 
on reserve, which was an a killer. You would come 
in at midnight and go out the next day at 5:00 in 
the morning. 

Q. We talked before and I'm referring to 
page 53 of the deposition beginning with, 1 will 
start with line 1 and reading down through 11 or 
10. I will ask you to read it to yourself. See if 
that helps. 

A. 1 was going to bring up the fact that 
Roseanne's -- 

Q. Ma'am, read it to yourself See if it 
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1 

Q. And that was in the smoking section? 

1 

helps your recollection of giving a different 

2 

A. No. Like 1 told you before, it didn't 

2 

response? 

3 

just sit in the smoking section. It moved up. 

3 

A. This was in January and I thought about 

4 

especially with us moving around, we kind of 

4 

it more after I was asked the question and I 

5 

dragged the smoke. It wasn't as dense. 

5 

remember it a little differently. 

6 

Q. As you said before, you dragged the smell 

6 

Q. I imagine after the deposition you met 

7 

with you? 

7 

with the Plaintiffs attorneys to discuss that? 

8 

A. No. I said I dragged the smoke with me 

8 

A. To discuss my deposition? 

9 

and the smell came with it. Smoke has a smell. 

9 

Q. And your trial testimony. 

10 

You can't distinguish between smell and smoke. It 

10 

A. Well, Mr. Weinstein, I told him how beat 

11 

is the same thing in my opinion. 

11 

up I felt after being put under a deposition where 

12 

Q. So I asked, did you need those emergency 

12 

the questions were so confusing, I didn't know if I 

13 

lights to come on so you eould see where you arc 

13 

was coming or going after the hour or something. 

14 

going? 

14 

Q. And do you remember before the deposition 

15 

A. No. 

15 

began? 

16 

Q. It wasn't that kind of thing like being 

16 

THE COURT; You interrupted her. 

17 

in a cloud like you were saying before? 

17 

THE WITNESS: I lost my train of thought. 

18 

A. It would be like if my glasses were 

18 

Q. I think you were saying you felt so 

19 

fogged up, you know, like with condensation or 

19 

beaten, you were so confused? 

20 

something. You would have to wipe them off to see. 

20 

A. I got to the deposition at the scheduled 

21 

Well, it doesn't change anything because the smoke 

21 

time and because the lawyers were late, I had to 

22 

was in the cabin. 

22 

wait an hour and a half at this hotel that I wasn't 

23 

Q. You are not really familiar with what the , 

23 

familiar with the area. I was a little nervous. 

24 

Plaintiffs flying schedule was from 1976 through 

24 

Mr. Weinstein said hello, because I 

25 

when you started flying together then, right? 

25 

hadn't met him yet, and he said "Have you ever had 
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a deposition before?" 

I said, "Yes, I had." 

He said, "Well, they will be asking you 
some questions. Do you have any questions?" 

I said, "No." 

He said, "Just tell the truth. No matter 
what, tell the truth to the best of your 
recollection." 

Q. Are you done? I am sorry. Are you 
finished? 

A. I would like to just say that to the best 
of my ability, I told the truth, but I am getting 
older now and my memory is a little nutty, so if I 
didn't say the exact words as that. 

Q. Okay. Those exact words that we were 
talking about, at that point, you said "I don't 
remember the Plaintiff ever taking a butterfly 
leave ever and I don't think they were available in 
1979," correct, that was your answer? 

A. At that moment it was my answer. 

Q. Now, when you said you were so confused 
and you didn't know what was going on during the 
deposition, do you remember before the very early 
part of the deposition when the attorney taking the 
deposition said "If I ask you a question that you 
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get kind of confused when someone uses a double 
negative in a question, and I said, I feel like 
that was tough. I thought it was a three hour 
deposition and it turned out it was only an hour 
and a half. 

Q. At those times when you felt there was a 
double negative that you couldn't answer, you did 
ask him to rephrase it and he did, didn't he? 

A. Reluctantly he did. A couple of the 
questions 1 couldn't answer because I did not want 
to answer any questions I didn't understand, and, 
oh, by the way, when I say I didn't understand it, 
it wasn't that I was so stupid I didn't know what 
he was talking about, he had a southern accent. He 
had this drawl about him, and it is like I got 
bored halfway through because I didn't know what he 
was asking me, and 1 did not want to say anything 
on record that I didn't know what he was talking 
about. 

Q. All right. 

A. I am kind of nervous today with you, too. 

It is a little intimidating with all of these 
lawyers over here. It is amazing. 

Q. Okay. Now, let me just get to something 
that 1 hope you don't feel intimidated by. 
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don't understand, would you please let me know?" 
and you said, "Yes, I will"? 

A. If you read through there, I questioned 
him on a couple of questions about the way he was 
misleading his question. It was a double answer. 

I didn't know whether to answer yes or no half the 
time. 

Q. I am just going back to the butterfly 
leave, whether she took it or not. Do you 
understand the question? 

A. As I was driving home, I remember she 
took one and I can't attest to any other butterfly 
leave. We were trying to avoid reserve. 

Q. It was your testimony that after '79, you 
believed there were no butterfly leaves, correct? 

A. They didn't call them butterfly leaves 
anymore. 

Q. Well, whatever it was. 

A. It was called PTO. 

Q. Now, after that deposition, you spoke 
with the Plaintiffs counsel about feeling so badly 
about the deposition, correct? 

A. No. I said how intimidated I was at this 
lawyer who was trying to change my questions to 
something I didn't know what I was answering. You 
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A. Thank you. 

Q. Your friend exercises on a regular basis, 
doesn't she? 

A. Yes, she does. 

Q. And she is one who goes to aerobics on a 
regular basis? 

A. Well, I know she goes to the gym in the 
morning because when I call she is not there. 

Q. She is at the gym or running or swimming? 

A. Well, she is shopping, too. She goes and 
buys things. You want to shop. 

Q. In fact, do you remember talking about 
during your deposition you could tell when your 
fnend was having some sinus problems? 

A. Oh, yes. 

Q. Because it sounded like she was 
lethargic? 

A. She didn't go to the gym that day. 

Q. It was a rare occasion? 

A. Not necessarily. I didn’t keep track of 
it. 

Q. Okay. You have flown from California and 
spent the last few days in preparation for your 
testimony here today to help your fHend in this 
trial, correct? 
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1 

A. Which one do you want me to answer? I 

1 

MR. WEINSTEIN: One question? 

2 

flew in from California and I stayed here for two 

2 

THE COURT: Go ahead. 

3 

days and there was some preparation today and 

3 

REDIRECT EXAMINATION 

4 

last -- 

4 

BY MR. WEINSTEIN: 

5 

Q, That was all for the purpose of helping 

5 

Q. Tell the jury how many pages they were 

6 

your friend win her case, riaht? 

6 

asking you questions back — well, not too long ago 

7 

A. No. no. noL Lynn is my friend and I am a 

7 

actually, but January 23rd of 2002 when you were 

8 

fli^ attendant that feels that secondhand smoke 

8 

talking about waiting for the lawyers at the hotel. 

9 

is definitely - has affected not just me, but many 

9 

would agree that your deposition was 62 pages of 

10 

of us. That is an opinion I have and I am here 

10 

questions? 

11 

because of that. 

11 

A. Actually, if you want to count this 

12 

I am also here because she is my fnend. 

12 

stuff -- 

13 

but secondhand smoke, until it was banned, I feel 

13 

Q. No, you didn't want to? 

14 

it was a total detriment to my health and all of 

14 

A. 62 pages. 

15 

the thousands of flight attendants out there that 

15 

Q. Of questions and answers? 

16 

worked in that smoke. 

16 

A. Very long, drawn out questions. 

17 

Q., Ma'am, I am going to refer you to page 

17 

MR. WEINSTEIN: I have no further 

18 

37, line 12 through 14. I will ask you to see if 

18 

questions. 

19 

you can read that to yourself and see if that is 

19 

THE WITNESS: I kind of-- 

20 

consistent with what you just said. 

20 

THE COURT: You are excused. I 

21 

A. What line to what line? 12 through 12? 

21 

THE WITNESS: Okay. i 

22 

12 through 14. 

22 

(Whereupon, the witness was excused). I 

23 

Q. Yeah. 

23 

THE COURT: Okay. We will recess for I 

24 

A. Um-hum. 

24 

the day. It is 5:30. Hopefully we will be | 

25 

Q. Now, at that time, you said you didn't 

25 

better starting tomorrow. I am somewhat | 
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1 

have any sinus problems, correct? 

1 

responsible myself, but hopefully at 9:15. Be 1 

2 

A. I was at a deposition regarding Lynn's 

2 

here at 9:15 and don't discuss anything about I 

3 

sinus problems. 

3 

this case. I 

4 

Q. Ma'am, yes or no, did you say you 

4 

You are free to go home or wherever you I 

5 

didn't — 

5 

like during the trial, but you can't talk 

6 

A. I said 1 didn't have anything compared to 

6 

about the case with anybody else. You know we 

7 

what she has. No, I have average sinus problems. 

7 

spent hours selecting you as the jurors and we 

8 

I can't say I've never had sinus. And if that is 

8 

have to get your opinion on the case, not 

9 

what was interpreted there, I am sorry. I have had 

9 

anyone else that you might talk to. 

10 

sinus. 

10 

When the case is over, you can talk to 

11 

Q. So there is no confusion, your answer, I 

11 

whoever you like about it, but not until that 

12 

don't have a sinus problem or I didn't have 

12 

time. We have a rule that the jurors are not 

13 

anything that's — I have little symptoms that are 

13 

supposed to talk about the case at all until 

14 

nothing that I could actually pinpoint to smoke. 

14 

you actually begin your deliberations. Okay? 

15 

correct? 

15 

So please follow that rule. 

16 

A. Well, if I read it the way I said it, it 

16 

(Jury not present.) 

17 

might sound a little differently, because I was 

17 

THE COURT: Now would be an opportune 

18 

asked a question "Do you have any sinus problems? 

18 

time to have the proffer for Mr. Brown. Can 

19 

No, I don't go to a specialist for sinus. I go to 

19 

we do that. 

20 

my own private doctor, who occasionally gives me 

20 

MR. TROP: Yes, ma'am. 

21 

sinus medication for sinus problems." 

21 

THE COURT: Remind me, what are the 

22 

MR. McCUE: Thank you, Ms. Blissard. 

22 

issues here? 

23 

THE WITNESS: My name is Gill. 

23 

MR. TROP; I called it a proffer. Really 

24 

MR. McCUE: Sorry. 

24 

they want to voir dire him is what we are | 

25 

THE COURT: Redirect? 

25 

doing. 1 
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1 

THE COURT: What is the- 

1 

it is you want to get from Mr. Brown. Can you 

2 

MR. TEDDER: Your Honor, I argued the 

2 

bring him in? 

3 

motion in limine and the issue was this. 

3 

(Wimess present). 

4 

Mr. Brown had been designated by the 

4 

THE COURT: Mr. Brown, come forward and 

5 

Plaintiffs as an expert witness in this case. 

5 

we will swear you in, although the jury is not 

6 

They indicated that they were calling him to 

6 

here as you see, but this will be a proffer of 

7 

discuss the environmental control systems on 

7 

your testimony. 

8 

the airplane, the ventilation systems, and 

t ® 

(Continued on next page.) 

9 

when we took his deposition and the reason we 

9 


10 

filed the motion in limine is to preclude him 

10 


11 

from testifying as an expert because he didn't 

11 


12 

have any expertise in the area in which they 

12 


13 

were designating him. 

13 

Thereupon, 

14 

MR. ENGRAM: Excuse me. The witness is 

14 

KATE JEWELL, 

15 

in the room. 

15 

being first duly sworn, responded as follows: 

16 

THE COURT: Right. I asked, but if you 

16 

DIRECT EXAMINATION 

17 

don't mind, step out another minute. Thank 

17 

BY MR. TROP: 

18 

you* 

18 

Q. Could you state your name for the record? 

19 

MR. TEDDER: When we took his 

19 

A. Edward Jason Brown. 

20 

deposition, Mr. Brown testified that he had no 

20 

Q. Mr. Brown, I am going to ask you some 

21 

expertise in designing ventilation systems on 

21 

questions in kind of a fast nature because the jury 

22 

aircraft. He was not familiar with the kinds 

22 

is not here. 

23 

of aircraft that Ms. French flew. He flew 

23 

Are you a licensed pilot? 

24 

substantially different kinds of aircraft. 

24 

A. Yes. I am. 

25 

He had never designed a ventilation 

25 

Q. Commercial and private? 
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1 

system on an aircraft. In fact, we asked him 

1 

A. Yes, airline transport pilot. 

2 

specific questions about that, whether he knew 

2 

Q. And do you also have a background in 

3 

what a one pass system was and he said he does 

3 

engineering? 

4 

not. 

4 

A. No. Maintenance. 

5 

THE COURT: Let's do this. 

5 

Q. Okay. 

6 

MR. TEDDER: I was going to say then the 

6 

A. And as a flight engineer. 

7 

issue, your Honor, is whether or not his 

7 

Q. Do you have a background in aeronautic 

8 

testimony is cumulative and substantially 

8 

mechanics? 

9 

similar to the flight attendants in the case. 

9 

A. Yes. 

10 

If he is not an expert witness, I presume 

10 

Q. Tell us about that. 

11 

they are calling him as a fact witness to 

11 

A. That is through 1971 in the Air Force. I 

12 

testify to the same kind of things we have 

12 

was an aircraft mechanic in the Air Force. 

13 

listened to and he was a pilot. He was in the 

13 

Q. Were you an airline pilot for a 

14 

cabin. He was a pilot. 

14 

commercial airline? 

15 

THE COURT; Let me see. Do this. Of 

15 

A. Yes. 

16 

course, you can shorten this somewhat. The 

16 

Q. Tell us very briefly what airlines and 

17 

jury is not here. Get to kind of the — I 

17 

when? 

18 

guess you have to give me background of who he 

18 

A. Atlantic Southeast Airlines, which is a 

19 

is and what background he has, but ask him the 

19 

subsidiary of Delta, 1985, and then in 1986,1 

20 

questions that you want to ask him, the basis 

20 

started with Republic Airlines, Northwest Airlines 

21 

for them, and then I will — you can voir dire 

21 

roughly 11 years. 

22 

him or make an argument on behalf of the 

22 

Q. And what kind of planes did you fly 

23 

Defendants. 

23 

primarily? 

24 

MR. TEDDER: Okay. 

24 

A. DC'9 and 727s. 

25 

THE COURT: I will have a better idea what 

25 

Q. Okay. 
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THE COURT: Are you still flying them? 

THE WITNESS; I am retired. 

BY MR. TROP: 

Q. As an airline pilot, could you tell the 
judge what duties you had, duties and 
responsibilities with respect to checking the 
airline and surveying the area? 

A. In-flight safety. Whenever there was a 
problem inside with the flight attendants, they 
would call me and I would go back there as the 
flight engineer and to observe the conditions in 
the aircraft. 

Q. And do you have some knowledge of the 
ventilation system? 

A. Yes, Ido. 

THE COURT: On a commercial flight, is 
it the pilot, the copilot and the engineer? 

THE WITNESS: On the 727s, it is a 
three-person crew. 

BY MR. TROP: 

Q. Can you tell us generally before 1988 
what the conditions, say, for a 727, what the 
conditions were as far as smoke in the air? 

THE COURT: Which years are we talking 
about? 


Q. From 1987 through 1990, let's say - 

A. Yes. 

Q. — were there occasions when you were 
called out as your official capacity to inspect the 
cabin or do things in the cabin? 

A. Yes. Quite often. 

Q. Under what circumstances did that happen? 

A. Going to the restroom and any 
difficulties with passengers, ventilation or 
anything the flight attendants needed. 

Q. Did you have an opportunity periodically 
to view the amount of smoke or the conditions in 
the cabin with respect to cigarette smoke? 

A. Yes, I did. As I would come out of the 
cockpit door, I would have my flashlight, and 
looking — looking back, see it is like a 
smoke-filled barroom. You could see the clouds, 
the smoke. I would shine my light and you could 
see all of the smoke, and it is just bad 
conditions. It used to make my eyes water. 

I was so glad that I had a little bit of 
mobility there. In barroom light you can go out 
any time. In an airplane, you are restricted, and 
you just will have to stay with it. I was lucky 
enough to have oxygen available to me, so. 
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1 

BY MR. TROP: 

1 

Q. And in addition to the smoke that you saw 

2 

Q. You started I believe in '84? 

2 

and the way it affected your eyes, did you see any 

3 

A. '85. 

3 

evidence of smoke on the interior of the plane? 

4 

Q. '85 to 1990? 

4 

A. Yes. I had the occasion to inspect the 

5 

A. Well- 

5 

aircraft, pre-flight it before we flew, and on the 

6 

MR. REILLY: Do we know where he was 

6 

eyeball outlets, the sidewall vents, there were 

7 

positioned in the airplane? 

7 

brown stains, in the cabins, cockpit as well. 

8 

THE COURT: I am sure he didn't stay in 

8 

Q. Now, you are aware that smoking was 

9 

one place. 

9 

banned on most U.S. flights in 1990? 

10 

MR. REILLY: As a member of the crew, you 

10 

A. Yes. 

11 

are obligated. 

11 

Q. All right. All continental U.S. flights 

12 

THE COURT: In'85, you are with a small 

12 

after 1990. 

13 

airline, but were you flying 727s then or just 

13 

After that, did you notice any change in 

14 

when you went to Republic? 

14 

the conditions in the cabin? 

15 

THE WITNESS; Just with Northwest in 1987 

15 

A. Dramatically. At Northwest, we were the 

16 

I was on the 727. 

16 

first ones to stop smoking and we cleaned up. 

17 

THE COURT: Before that, what type of 

17 

Q. What was different in the atmosphere, the 

18 

planes. 

18 

environment? 

19 

THE WITNESS: DC-9. 

19 

A. You could see throughout the cabin. It 

20 

THE COURT: Is a DC-9 involved in our 

20 

didn't have this atrocious smell. It was a lot 

21 

case? 

21 

better conditions. 

22 

MS. TEDDER: No. 

22 

THE COURT; Where did you fly? What were 

23 

THE COURT: 727s are? 

23 

your routes in 1987 to 1990? 

24 

MR. TROP: Yes. 

24 

THE WITNESS; I would fly from Detroit to 

25 

THE COURT: Focus on the 727. 

25 

Seattle, Detroit to San Francisco, Detroit to 
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Oakland. 

THE COURT: How long were those flights? 

THE WITNESS: About four hours and 30 
minutes. 

THE COURT: Each of those? 

THE WITNESS: Yes. Sometimes five hours. 

THE COURT: Four and a half to five 
hours? 

THE WITNESS: Yes 
BY MR. TROP: 

Q. Were you involved in the operation — not 
the mechanical part, but the operation of the 
ventilation system? 

A. Yes, I was. 

Q. And in what ways? 

A. I would adjust the temperature, cabin 
pressurization. Before we would fly, I would set 
that. I would monitor pressurization, the psi and 
prevent an emergency condition. Adjust the 
temperature. I can let down the oxygen, release 
the oxygen and monitor it and control the system. 

Q. Now, in the 727s in particular, there has 
been some testimony about how effective the 
ventilation systems were. 

Can you tell just from those times when 
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THE COURT: Okay. 
CROSS-EXAMINATION 
BY MS. TEDDER: 

Q. Good afternoon, Mr. Brown. 

A. Good afternoon. How are you? 

Q. Fine. How are you today? 

A. Great. 

Q. Good. 

You've never flown on a 747, that's 
correct, never been a pilot on a 747? 

A. That's correct. 

Q. And you've never been a pilot on the 
L-1011? 

A. Correct. 

Q. OrtheMD-80? 

A. I performed on the jump seat on MD-80. 

Q. Okay. And you've never been a pilot on 
the 767? 

A. That's correct. 

Q. And you've never been a pilot on the 757? 
A. That's correct. 

Q. Never been a pilot on the 707? 

A. That's correct. 

Q. All right. You don't know how often the 
air is recirculated in an aircraft; is that 
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1 

you would go out into the cabin during a flight 

1 

correct? 1 

2 

when smoking was going on how effective you saw the 

2 

A. That's correct. I 

3 

ventilation system was? 

3 

Q. And you've never designed a ventilation I 

4 

A. Well, the cabins were filled with smoke. 

4 

system in an aircraft, that's correct? I 

5 

and we have an emergency procedure for smoke-filled 

5 

A. Yes, that's correct. I 

6 

cabins, and we were ready to perform that on any 

6 

Q. And you were in the Air Force, is that I 

7 

notice. 

7 

correct, at one point? 

8 

Q. Were there times as the pilot where you 

8 

A. Yes. 

9 

turned off the no smoking — I am sorry, turned on 

9 

Q. But when you were in the Air Force, you 

10 

the no smoking sign aside from with your taking off 

10 

didn’t have any - you said you were an aircraft 

11 

and landing? 

11 

maintenance specialist; is that correct? 

12 

A. Yes. 

12 

A. Yes. 

13 

Q. And under what circumstances would you do 

13 

Q. You didn't have any responsibility for 

14 

that? 

14 

the environmental control system on the aircraft, 

15 

A. We would get many passenger complaints. 

15 

in fact, other mechanics were responsible for that; 

16 

If it is full, 1 can't permit the passengers to 

16 

isn't that correct? 

17 

move to another place in the planes. 

17 

A. No. Not entirely. I was in charge of 

18 

MR. TROP: Judge, that's basically the 

18 

the whole aircraft. I inspected the systems and I 

19 

proffer. 

19 

reported and then I would call in specialists. | 

20 

THE COURT: Okay. 

20 

Q. But you weren't one of the mechanics 

21 

Do the Defendants have any questions for 

21 

who ~ that's right, there were specialists 

22 

Mr. Brown or would you like to make argument? 

22 

involved in maintaining the environmental control 

23 

What would you like to do? 

23 

systems of the aircraft; isn't that correct? 

24 

MR. TEDDER: I would like to start by 

24 

A. That's correct. 

25 

asking him a few questions, your Honor. 

25 

Q. You were talking earlier about the 
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smoke-filled cabin and when that happened, you 
could put in place procedures to help clear the 
smoke from the cabin; is that correct? 

A. I attempted. 

Q. And so the pilot can control that, 
correct? 

THE COURT: What are you talking about 
there? 

THE WITNESS: Well, we can attempt to 
lower the cabin elevation and -- 

THE COURT: You go lower in the 
airplane? 

THE WITNESS: No. just on the 
pressurization controls. 

THE COURT: Lower the pressure? 

THE WITNESS: Yes, raise or lower the 
pressure and the plane would think it is at a 
lower altitude and maybe ventilate. 

THE COURT: That affects the ventilation 
system? 

THE WITNESS: I understood it to. 

THE COURT: I have no idea. I am just 
trying to find out, 

THE WITNESS: Yes. All with pressure. 
Reduce the pressure and it would escape. 


Page 851 

the DC-9 have? 

A. Can you rephrase the question? 

Q. What kind of a recirculation system does 
the DC-9 have? 

THE COURT: That's the same question, 

but what is it that you don't understand? 

MS. TEDDER: Yeah. 

A. My knowledge, the recirculation system is 
not on the DC-9. 

Q. The DC-9 doesn't have a recirculation 
system? 

A. You are talking about an air conditioning 
pressurization, it has a recirculation switch, 
controls like that. 

Q. What about the 727, does it have a 
recirculation system? 

A. I don't remember. 

Q. And as an officer in the cockpit of the 
airplane, that is where you spent the majority of 
your time; is that correct? 

A. Yes. 

THE COURT: Was there smoking in the 

cockpit? 

THE WITNESS: Yes. 

THE COURT: How was the air there? 
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BY MS. TEDDER: 

Q. All right. 

A. So the answer is yes. 

Q. By taking the aircraft to a lower 
altitude? 

A. Adjusting cabin pressure. 

Q. You don't know what a one pass system is, 
do you? 

A. No. 

Q. Okay. And you don't know whether the 
L-1011 is an airplane which recirculates air or 
which has an one pass system; is that correct? 

A. Are we just referring to the 727? 

Q. No, I said the L-1011. 

A. I have no knowledge. 

Q. Okay. You don't know when Northwest 
banned smoking on board aircraft, do you? 

A. Probably '88 and all over two hours. 

Q. You don't know specifically when 
Northwest implemented the ban, their ban, do you? 
A. No, I don't. 

Q. You went to work for Republic Airlines in 
1986; is that correct? 

A. Yes, 

Q. What type of recirculation system does 
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THE WITNESS: Bad. Even worse. lean 

always put on my oxygen mask. 

BY MS. TEDDER: 

Q. Do you know whether the ventilation 
system in the cockpit was the same as the rest of 
the aircraft or the cabin of the aircraft? 

A. The ventilation system is the same that 
is in the aircraft. 

Q. And my question to you is, do you know 
whether the cockpit of the aircraft has the same 
ventilation system as the cabin of the aircraft? 

A, Well, in the cockpit, it is different. 

You've got two pressurization systems. 20 percent 
goes in the cockpit and 80 percent goes into the 
cabin. 

Does this answer the question? That is 
different. 

Q. The difference is 20 percent goes to 
the “ 20 percent goes to the cockpit and 80 
percent goes to the cabin of the plane? 

A. It is the same system, but it is 
distributed differently. 

Q. Okay. 

MS. TEDDER: I don't think we have any 

other questions at this point. At this point. 
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1 

we would like to offer argument. 

1 

flights of two hours of less, but there is no 

2 

THE COURT: This question is j ust out of 

2 

indication in fact we know he didn't fly the 

3 

my curiosity. How is it that you got involved 

3 

same aircraft she flew. She flew the majority 

4 

in being a witness in the case? 

4 

of her time on the L-1011 and the 757. He 

5 

THE WITNESS: I have a friend that is a 

5 

didn't fly those aircraft. He doesn't know 

6 

flight attendant, and we came down to Miami to 

6 

anything about them. 

7 

visit some friends and during the course of 

7 

He said he flew one route from wherever 

8 

that time, she went to visit her attorney. 

8 

he went to Seattle. That was the route that 

9 

which is Rhonda, and I took her to Rhonda's 

9 

he flew. There is no substantial similarity 

10 

office and took her back home and my friend 

10 

in length of flights. 

11 

introduced me as a pilot, so Rhonda asked me 

11 

THE COURT: How long were her flights? 

12 

would I be willing to testify in the case. 

12 

MS. TEDDER: She flew domestic flights 

13 

THE COURT: Thank you. You can be 

13 

and was based in L.A. 

14 

excused. I will hear what they have to say. 

14 

THE COURT: I don't think it matters 

15 

(Witness excused.) 

15 

where you are based. He flew four and a half 

16 

THE WITNESS: Thank you very much. 

16 

or five hour flights. 

17 

MS. TEDDER: Since they intend to call 

17 

Did she fly four and a half or five hour | 

18 

him as a fact witness, your Honor, the issue 

18 

flights? 

19 

is whether or not his testimony is cumulative 

19 

MS. TEDDER: She testified in the 

20 

and substantially similar, and I think from a 

20 

deposition that it depended on the time 

21 

factual perspective, clearly has nothing more 

21 

period. Obviously, international flights 

22 

to offer other than he thinks it was smoky in 

22 

aren't an issue, but if she flew them, they 

23 

the cabin of the aircraft, that he spent all 

23 

were longer. 

24 

of his time in the cockpit. 

24 

She said she flew puddle jumpers at one 

25 

Furthermore, as we attached to the motion 

25 

point in her deposition when she was based in 
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1 

in limine that we filed in the case, we 

1 

St. Louis. 

2 

attached excerpts from the airliner report 

2 

THE COURT: I don't think this is a very 

3 

with respect to the two aircraft he flew and I 

3 

significant issue in this case, and the 1 

4 

asked him again today whether or not he was 

4 

testimony is very brief and he doesn't really 1 

5 

familiar with the recirculation systems on the 

5 

say much and he is not testifying as an | 

6 

DC-9 and 727 and he told me he didn't know 

6 

expert. He is a pilot instead of a flight I 

7 

anything about them. 

7 

attendant and he says the planes are smoky. I 

8 

THE COURT: He is not clearly testifying 

8 

MS. TEDDER: It is cumulative. I 

9 

as any type of expert it seems to me. 

9 

THE COURT: It might be cumulative, but 1 

10 

MS. TEDDER: Well, his testimony with 

10 

there is some leeway in it. They can have B 

11 

respect to this particular flight attendant 

11 

several people say the cabins were smoky. I 

12 

isn't substantially similar. He flew for 

12 

don't think he really adds that much. 

13 

Northwest beginning in '86. She flew back in 

13 

MR. ENGRAM: Can I be heard about one 

14 

'76. He spent his time in the cockpit. 

14 

issue not addressed in the proffer? 

15 

THE COURT: Wait. 

15 

THE COURT: Yes. 

16 

MS. TEDDER: She began in '76. He began 

16 

MR. ENGRAM: And I guess this is 

17 

a decade later, in '86. 

17 

intentional and they don't intend to offer him 

18 

THE COURT; But in'86, gosh, I need to 

18 

for this, but you remember the photographs of 

19 

see your chart. '86 was before the first ban? 

19 

the outside of the plane that they wanted to 

20 

'88 is the first ban, the two-hour ban? 

20 

use with Mr. Fulton, the other pilot, and they 

21 

MS. TEDDER: Yes. 

21 

have asked or this wimess had testified in 

22 

THE COURT; Okay. 1986 is the same as 

22 

the discovery deposition about the same tar 

23 

1976 in regard to whether there is a ban or 

23 

and nicotine that had streamed out of the 

24 

not, because there wasn't. 

24 

outflow valve. 

25 

MS. TEDDER: There wasn't a ban on 

25 

That was not part of the proffer and I 
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1 

want to be sure we will not hear it tomorrow. 

1 

MR. WEINSTEIN: I think we will be done 

2 

THE COURT: I assume you won't ask him. 

2 

with him and we will do the others quickly if 

3 

MR. TROP: I had planned to outside of 

3 

we call him. I have to get him in and out. 

4 

the presence of the jury to preserve it, have 

4 

If they go on and on on cross-examination with 

5 

him testify to seeing that also, just to 

5 

Dr. Persky, then the worst that we could do. 

6 

preserve it. 

6 

so to speak, is we can continue like we did on 

7 

THE COURT: Why don't you do it now? 

7 

other videos. 

8 

You don't intend to ask that in front of the 

8 

THE COURT: What? 

9 

jury? 

9 

MR. WEINSTEIN: The court has to be 

10 

MR. TROP: No, because you ruled on it. 

10 

somewhere. 

11 

THE COURT: He will not ask it in front 

11 

THE COURT: It is not a question. lam 

12 

of the jury. 

12 

leaving town. 

13 

MR. McCUE: That also includes the issue 

13 

MR. WEINSTEIN: I mean on Thursday, 

14 

regarding other tar and nicotine or residue on 

14 

tomorrow. 

15 

instruments? 

15 

THE COURT: Thursday I will be here alt 

16 

THE COURT: Did you ask something about 

16 

day. 

17 

that just now? 

17 

MR. WEINSTEIN: I mean, like if it 

18 

MS. WEINSTEIN: That wasn't part of the 

18 

hits " if your Honor has an appointment like 

19 

motion. 

19 

Thursday night somewhere, I could continue and 

20 

THE COURT: Right. Brown stains in the 

20 

we can continue it on tape and then, you know. 

21 

cabin and the cockpit. 

21 

THE COURT: No, no, no. I have to be 

22 

MR. McCUE: Stains, but not a residue. 

22 

here. 

23 

He didn't talk about there were pressure bumps 

23 

MR. TROP: We will finish. 

24 

on controls being stuck. 

24 

THE COURT; I am just suggesting to be 

25 

THE COURT: No, he said he inspected the 

25 

sure you will finish, why don't you call your 
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1 

plane before he flew and there were brown 

1 

doctor first and have the other wait? 

2 

stains in the cockpit. 

2 

MR. TROP: We may. 

3 

I will let him basically say what he 

3 

MS. WEINSTEIN: One has a flight out at 

4 

testified to today in front of me. 

4 

noon tomorrow and the other one has a long 

5 

Let's see. I don't really see a problem. 

5 

drive. 

6 

What are you doing for tomorrow? He is real 

6 

MR. REILLY: AH I know is I have a 

7 

short? 

7 

cross-examination, and that is all I know. 

8 

MR. WEINSTEIN: Yes. 

8 

THE COURT: That is it. You know, they 

9 

THE COURT: You can call Dr. Persky 

9 

may have a long cross-examination, and if they 1 


whenever you like, of course, but you know the 

10 

are not finished with the cross-examination by 1 

11 

schedule, so if you want to get him on and off 

11 

6:00 o'clock is really the latest I can go. 

12 

tomorrow and you think he will be long. 

12 

It is 6:00 o'clock now. That is about the 


MS. WEINSTEIN: We also have one more 

13 

latest I would like to go tomorrow, so. 

14 

flight attendant who didn't go today, Kate 

14 

MS. WEINSTEIN: If we start at 9:15, we 

15 

Jewel, and she will be approximately. 

15 

will have the doctor on at 10:15. 

16 

MR. WEINSTEIN: 10 or 12 minutes. 

16 

THE COURT: We will start about 9:30 or 

17 

THE COURT: I am saying you can call 

17 

9:35. 

18 

whoever you wish, but we are not going have a 

18 

MR. WEINSTEIN: Say 9:30 and we are done 

19 

session Friday or Monday and we can't stay 

19 

by 10:15. 


really late tomorrow night. We will stay 

20 

THE COURT: The Defendants know who the 

21 

about this long. It is up to you. 

21 

witnesses are? 

22 

It is fine with me if we are in the 

22 

MS. TEDDER: I am making sure. Jason 

23 

middle of the testimony and he has to come 

23 

Brown, Kate Jewel and Dr. Persky? 

24 

back Tuesday, but I assume you don't want it 

24 

MR. WEINSTEIN: Yes. 

25 

to happen. 

25 

THE COURT; What exhibits? Do you 
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intend to offer exhibits? 

MR. TROP; The ones we stipulated to. The 
medical records and the employment records. 

Her employment records. 

MR. REILLY: For Dr. Persky? 

MR. TROP: No, no. Just Dr. Persky's 
records. 

THE COURT: Then who else do you have 
left in the case? Your client. Who do we 
have next week? 

MS. WEINSTEIN: Plaintiff, I guess. 

MR. TROP: Plaintiff and video. 

MS. WEINSTEIN: We still have the issue 
of Marie Fontana's testimony and Dr. Ogden's 
testimony. 

THE COURT: I am sorry about Dr. Ogden. 
Who is that? 

MR. ENGRAM: It didn't come up until 
after you left the bench. We were served with 
a designation of testimony from a discovery 
deposition of — a 30(b)(6) deposition in the 
Fontana case last February. There was no 
cross-examination -1 mean, there was 
cross-examination by Mr, Hunter. There was no 
redirect. 
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cross-examining our expert and it was only - 
it was a 30 (b)(6) deposition of the person 
most knowledgeable about environmental tobacco 
smoke and then he would ask him a question and 
ask him about a Philip Morris document and ask 
him about tobacco industry efforts. He would 
hand him an e-mail and say you tried — I 
mean, you had someone at R.J. Reynolds, you 
sent around an e-mail, trying to get Delta 
Airlines to stop their intended ban on 
smoking. I mean, there are all company — the 
exhibits that there attached to this 
deposition - 

THE COURT: Is there a preliminary 
objection to the use of the deposition on some 
procedural ground? 

MR. ENGRAM: Yes. 

THE COURT: And there are substantive 
grounds to parts of the deposition because of 
relevance or this or that? 

MR. ENGRAM: It all deals with company 
conduct. 

THE COURT: Why should you be allowed to 
use the deposition? 

MS. WEINSTEIN; Dr. Ogden is the 
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1 

We objected to it being noticed that 

1 

principal scientist of one of the Defendants. 

2 

morning by videotape. It was an insufficient 

2 

He is a party. He testified that he is was 

3 

notice. That objection is on the record. We 

3 

the single person — this is the question. We 

4 

said, you know, you're not using this for 

4 

set for deposition here this afternoon the 

5 

trial. We object to it being used at trial. 

5 

person by and through the person at R.J. 

6 

THE COURT: And remind me who Dr. Ogden 

6 

Reynolds, Defendant, having the most knowledge 

7 

is again. 

7 

concerning R.J. Reynolds Tobacco Company’s 

8 

MR. ENGRAM: We have designated his Broin 

8 

response to ETS issues and issues relating to 

9 

1 videotape testimony. He is the scientist 

9 

airlines. Are you the person at R.J. Reynolds 

10 

who has developed the equipment to measure ETS 

10 

with the most knowledge concerning that topic? 

11 

in aircraft and that sort of thing. 

11 

THE COURT: Was there any agreement this 

12 

THE COURT: So the Defendants object to 

12 

deposition was not to be used for trial 

13 

the Plaintiffs using this particular 

13 

purpose? It was just for some discovery? 

14 

deposition because you didn't expect it would 

14 

MS. WEINSTEIN: They objected in the 

15 

be used for trial and you didn't ask him 

15 

morning it was cross-noticed to be done by 

16 

questions at the deposition? 

16 

video. The notice for deposition wasn't done 

17 

MR. ENGRAM: Right. There is no — you 

17 

that morning or they wouldn't have gotten him 

18 

know, there is no redirect is what you would 

18 

together that day. 

19 

call it. There was no redirect done for the 

19 

MR. ENGRAM; It was. We were in Vermont 

20 

purposes of the deposition because of the 

20 

that day. These were being done on the eve of 

21 

position we took. 

21 

trial. We started trial in the Fontana case. 

22 

The other thing is they asked him — 

22 

and I even say here in — that the first time 

23 

THE COURT: Who was taking the 

23 

I had seen the Notice of Deposition was that 

24 

deposition? 

24 

morning when they changed it to be a videotape 

25 

MR. ENGRAM; Mr. Hunter was 

25 

deposition. 
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I said, "You know, I want to confinn with 
Mr. Hunter once again that this deposition is 
being videotaped at his request, but is not a 
deposition to be used at trial. That's not 
the purpose of videotaping the deposition; is 
that correct?" 

He says, "No, I mean, this is my 
deposition and I've elected under our rules to 
record it by way of videotaping." 

"And I said, "Well, I think under your 
rules you are required to give a reasonable 
notice as to videotaping of the deposition and 
1 did not get the Notice of Videotape 
Deposition because I was with you in Vermont 
on Friday. I did not get the notice until 
this morning." 

He says, "Well you preserved all of your 
objections." 

THE COURT; Well, what is the law on the 
use of this deposition? 

MS. WEINSTEIN: Former Florida Statute 
90.803, former testimony. Former testimony 
given by the declarant which testimony was 
given as a witness at another hearing of the 
same or a different proceeding. 
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opportunity to cross-examine him or examine 
him. 

MR. ENGRAM: Your Honor, we received a 
Notice of Deposition for the 30(b)(6) 
deposition of a corporate representative. We 
had a date for that with Mr. Hunter and we 
understood it to be with Mr, Hunter, as I 
said, "I want to confirm with you this is a 
discovery deposition and the videotape will 
not be used." 

THE COURT: He didn't confirm it. He 
didn't say "Yes, I agree"? 

MR. ENGRAM: And then I objected because 
the notice was only delivered that morning. 

THE COURT: Okay. So is your objection 
that you didn't have adequate notice to 
prepare your questions at this deposition? 

MR. ENGRAM; I was not prepared to go 
into that deposition for anything other than a 
discovery deposition of the witness, you know, 
to conduct a 30(b)(6) discovery deposition of 
our witness. He said you preserved all of 
your objections. 

THE COURT: Well, you know, if that’s the 
case, then there wasn't an adequate notice, 
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THE COURT: Was it taken for the Fontana 
case? 

MR. ENGRAM: Yes. 

MS. WEINSTEIN: Or was the deposition 
taken in compliance with the law in the course 
of the same or another proceeding if the party 
against whom the testimony is now offered in a 
civil action or proceeding, a predecessor in 
interest or a person with a similar interest 

had an opportunity and similar motive to 
develop the testimony by direct, cross or 
redirect examination, provided, however, the 
court finds that the testimony is not 
inadmissible pursuant to 90.402 or 90.403. 

I don't know why they didn't ask Dr. 

Ogden any questions, but he is a party and he 
is the person with the most knowledge at the 
Defendants' company of environmental tobacco 
smoke in airlines. You can't get closer than 
that. 

THE COURT: Why can't they use his 
deposition? If you had an opportunity, I 
don't think it is required that you use your 
opportunity, but you did have an opportunity. 
Unless there was some stipulation, you had an 
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that might be a reason not to allow it. 

MS. WEINSTEIN: There was notice, because 
they didn't all end up in the same room at the 
same time by coincidence. The video notice 
was served, I believe, that day. That 
wouldn't change the questions he will ask, 
whether it is taped or not. 

THE COURT: All of that is a matter of 
record as to what notice was sent and when, so 
maybe you can show that. 

MS. WEINSTEIN; I can get it if you want 
to see the notice. It was set well in 
advance. 

MR. WEINSTEIN: It was even for use at 
trial. 

MS. WEINSTEIN: That doesn't make a 
difference, if it was 25 or 20 days. It was 
well in advance. They all showed up there. I 
believe that morning Mr. Hunter decided he 
would like to videotape it and he served a 
cross-notice of video so they wouldn't be 
surprised when they walked into the room and 
saw a camera. I am sure it wouldn't have had 
an impact on the questions they asked. 

THE COURT: If you had adequate notice 
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1 

they were taking this deposition, you know, if 

1 

here, I guess. I mean, I don't see why not. 

2 

they gave you notice 20 or 25 days, I don't 

2 

So if you had that motive and you will 

3 

know — 

3 

notice of the deposition and you chose not to 

4 

MR. WEINSTEIN; And they produced him. 

4 

ask him any questions, that is your choice, 

5 

THE COURT: - if you had adequate notice 

5 

but I don't think that that would mean that 

6 

for this. 

6 

they couldn't use the deposition. 

7 

MR. ENGRAM: The way it worked, we had an 

7 

Now, the substance of it, you know, I 

8 

agreement. They said we want to do a 30(b)(6) 

8 

haven't really seen, and if it goes into areas 

9 

deposition. 

9 

that are not permissible, then, they are not 

10 

THE COURT: Which rule? 

10 

permissible, but unless there was not good 

11 

MR. ENGRAM: Federal rule. 

11 

enough notice to you, I think they can use the 

12 

THE COURT: The person with the most 

12 

deposition on that basis. 

13 

knowledge? 

13 

MR. ENGRAM: We will need to have an 

14 

MR. ENGRAM: Right, the deposition of a 

14 

opportunity to review and prepare objections 

15 

corporate representative, and we agreed to 

15 

to it. They designated the entire deposition. 

16 

make that person available, and then we were 

16 

so we will have to go through and object to 

17 

in Vermont taking other depositions of experts 

17 

portions of it. 

18 

and we got the Notice of Deposition. 

18 

THE COURT: What is the length of this 

19 

It has been happening in these cases 

19 

deposition? 

20 

where you would show up and there is a Notice 

20 

MS. WEINSTEIN: It is only about 30 

21 

of Deposition that was served on the day, the 

21 

minutes. 

22 

last business day before the deposition was 

22 

MR. ENGRAM: The problem is, you know, we 

23 

taken. 

23 

had a witness list and designations and times 

24 

THE COURT: I'm saying I'll take a look. 

24 

to do all of this and I am a little upset. 

25 

I think the Plaintiffs will have to produce 

25 

your Honor, this gets served on me in the 


the notice and we will look at the date and if 
it was, you know, not the day before, but a 
long time before — 

MR. WEINSTEIN; They are calling him 
live anyway, 

THE COURT: It is a different issue. 

MR. ENGRAM: We are not calling him live. 
That is the other thing. We have an agreement 
from these cases to use videotape depositions 
from the Broin 1 testimony. We designated 
testimony from Dr. Ogden. They’ve designated 
their cross-examination from Broin 1 and they 
want to play this in addition to the Broin 1. 

THE COURT; I understand. I think it is 
a different subject. Look, this is a 
different subject. 

Yes, you had the agreement about the 
Broin testimony. That is fine. That is over 
there. The question is, can the Plaintiff 
offer a deposition of Mr. Ogden, and, if not, 

I mean, I think it is usable under the section 
of the evidence code that they are referring 
to, the testimony in a similar case where you 
had the parties — you had the same motives to 
question him there in Fontana that you would 
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middle the trial. 

THE COURT: You didn't know it? 

MR. ENGRAM: Until last night that he is 
a witness in this case, your Honor. 

THE COURT: Take doesn't matter. If you 
had agreements you would say who you were 
going to call and what depositions you were 
going to use and so on and you never told him 
you would use it until now, you know, it could 
be of some prejudice to them. 

MS. WEINSTEIN: They are only playing a 
videotape and not calling him live. If we 

told them three weeks ago, it wouldn't change 
the videotaped testimony they have. 

THE COURT: But it might make them call 
him in person, especially if they didn't ask 
any questions at that deposition and it is not 
covered on the videotape deposition, if they 
had known you were offering this, I don't know 
where he is, but maybe they would want to call 
him live then. 

MS. WEINSTEIN: Well, they can. 

THE COURT: Yes, but they didn't know it 
until yesterday, so that is a problem to give 
them such late notice you wanted to use it. 
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1 

I think you are right. You would use it 

1 

THE COURT: They have too many wimesses 

2 

under usual circumstances, but it might not be 

2 

tomorrow. And so on Tuesday, on Tuesday, you 

3 

fair to tell them recently you wanted to use 

3 

arc going to call the Plaintiff — remind me. 

4 

it. 

4 

The Plaintiff and who else? 

5 

Where is this Dr. Ogden? 

5 

MS. WEINSTEIN: On Tuesday? 

6 

MR. ENGRAM; He is in Winston-Salem, 

6 

THE COURT: Yes. 

7 

North Carolina. I know today - when this 

7 

MS, WEINSTEIN: Well, it depends if we 

8 

issue came up last night I called up and, you 

8 

get to the Surgeon General or not. 

9 

are right, he was in Washington, D.C. He was 

9 

THE COURT: Richmond, 

10 

testifying in the Department of Justice case 

10 

MS. WEINSTEIN: We have that outstanding. 

11 

today, I don't know how long that deposition 

11 

THE COURT; And Fontana is a lingering 

12 

is going to last. 

12 

issue, but all you have is your client, 

13 

It is prejudicial. I won't have time to 

13 

Dr. Richmond, which we already know how long 

14 

prepare him to testify in this case. 

14 

that will be, and you wanted to present, read 

15 

THE COURT: Well, I don't know. I think 

15 

the testimony of Fontana and I haven't looked | 

16 

probably to protect the record, I should rule 

16 

at that yet. I 

17 

on.every aspect of it, so probably I should 

17 

MS. WEINSTEIN; It is short. I 

18 

hear the particular objections, although I am 

18 

THE COURT; And you rest; is that right? 

19 

concerned with this new part of the 

19 

MR. WEINSTEIN: Yes, 

20 

Defendants' objection, that they only knew 

20 

THE COURT: Okay. So on Tuesday 

21 

yesterday that you wanted to use his 

21 

sometime, I will have to deal with the 

22 

deposition in this case, in the middle the 

22 

Fontana testimony. | 

23 

trial. 

23 

MS. WEINSTEIN: Take it with you. I 

24 

MS. WEINSTEIN: Well, their case - 

24 

THE COURT: I don't think so. I 

25 

THE COURT: Probably I will not allow 

25 

MS. WEINSTEIN; It depends if you have I 
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1 

you to use it because of that, but 1 also want 

1 

down time or not. 

2 

to rule on the substance of it so if the Third 

2 

THE COURT: What will be doing on 

3 

District thinks it is wrong, they will have 

3 

Wednesday and Thursday? I know it is more 

4 

everything. 

4 

than 48 hours, but what can we expect from the 

5 

MR. WEINSTEIN: They won't have to put 

5 

Defendants' case? We will leave a question 

6 

on their case for about a week. 

6 

mark on Ogden. 

7 

MR. ENGRAM; Your Honor, in terms of 

7 

What will the Defendants be doing? 

8 

preparing the substantive objections to the 

8 

MR. ENGRAM: We do have page and line 

9 

page and line, I know your Honor won't be here 

9 

designations from the Broin 1 testimony and we 

10 

on Friday. We may be able to do it on Friday, 

10 

have it from the Stammberger testimony. 

11 

I will be glad to deliver to the court by the 

11 

MR. REILLY: The Stammberger deposition 

12 

close of business on Friday or - 

12 

is going to take quite a while. 

13 

THE COURT: 1 won't be here Monday 

13 

THE COURT: Really, we have to figure 

14 

either. 

14 

out sometime either Tuesday if we have some 

15 

MR. ENGRAM: I am going to have a problem 

15 

time or maybe Wednesday morning before the 

16 

getting it done with everything we have to do. 

16 

jury comes to deal with these issues about 

17 

THE COURT: You have plenty of time to 

17 

Ogden and Stammberger and maybe Fontana. 

IS 

do it, because we won't be in session Friday 

18 

MR. ENGRAM: Yes. 

19 

and Monday. 

19 

MR. REILLY: I would not be surprised if 

20 

MS. WEINSTEIN: We will offer it on 

20 

ruling on the Stammberger cross-examination 

21 

rebuttal if it helps. 

21 

didn't take half a day. 

22 

MR. REILLY: It is not coming up 

22 

THE COURT: So maybe we will kind of 

23 

tomorrow. 

23 

keep this open, but it might be Wednesday 

24 

THE COURT: No, no. 

24 

morning that I have to address all of those 

25 

MR. REILLY; It couldn't. 

25 

things, so once they are addressed, what 
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1 

witnesses are you calling? 

1 

has been preparing for it. 

2 

MR, REILLY: Dr. Stammberger, Dr. Torres. 

2 

THE COURT; I hate to interfere with 

3 

THE COURT: Stammberger is taped 

3 

that. 

4 

already? 

4 

MR. ENGRAM: I don't mind having court on 

5 

MR. REILLY: Yes. 

5 

Saturday if we are having witnesses testify. 

6 

THE COURT: What is the longest that 

6 

but I would be very hesitant to — 

7 

would be? 

7 

THE COURT: It would be closing we are 

8 

MR. REILLY: It depends. They designated 

8 

talking about. 

9 

350 pages of cross-examination. That is seven 

9 

MR. ENGRAM: I would be hesitant to have 

10 

hours. 

10 

instructions on a Saturday with a jury. 

11 

THE COURT: Seven hours? 

11 

THE COURT: You would? 

12 

MR. REILLY: Yes. I think when you are 

12 

Let's keep it open. 

13 

through with it, it will be an hour, maybe not 

13 

MR. WEINSTEIN: I remember some judge 

14 

that. 

14 

saying I have so many Saturdays and Sundays 

15 

THE COURT: Seven hours? 

15 

left in my life and I am not spending them 

16 

MR. WEINSTEIN: Of course, he doesn't 

16 

trying a case. I think everybody feels that 

17 

want any cross-examination, just the direct. 

17 

way. 

18 

THE COURT: I just wanted to know. 

18 

MR. REILLY: When you are my age, you 

19 

MR. REILLY: My direct is about an hour. 

19 

don't realize it. 

20 

maybe an hour and 15 minutes. 

20 

MR. WEINSTEIN: I am far and away the 

21 

THE COURT: All right. 

21 

oldest person here. 

22 

MR. REILLY: And the cross-examination is 

22 

THE COURT; I may be able to work around | 

23 

seven or eight hours. And we have Dr. Torres. 

23 

it. If we have to go over to closing on 

24 

I expect he would take probably two or three 

24 

Monday the 17th, that is a big problem. I 

25 

hours. 

25 

will figure it out. I will figure something 


Page 878 


Page 880 

1 

THE COURT: He will be here in person? 

1 

out. 

2 

MR. REILLY; Yes. Dr. Teaf. We don’t 

2 

MR. WEINSTEIN: You only have 3,100 more 

3 

expect him to be more than an hour and a half. 

3 

here. 

4 

We have Mr. Sands. 

4 

THE COURT: It is not that. 

5 

THE COURT: Who? 

5 

Okay, so tomorrow 9:15. 

6 

MR. REILLY: Mr. Sands. 

6 

(Whereupon, the proceedings were 

7 

MR. ENGRAM: Boeing engineer. 

7 

adjourned at 6:30 p.m.) j 

8 

MR. REILLY: I don't think Sands or Teaf 

8 


9 

will take more than two hours each and I don't 

9 


10 

believe that Coleman will take more than two 

10 

I 

11 

hours for sure, including cross, unless we 

11 


12 

have extraordinary cross. 

12 


13 

THE COURT; Okay. It sounds like that 

13 


14 

would take most of Tuesday through Friday. We 

14 


15 

may not be able to have closing until Monday. 

15 


16 

And Monday is the 17th you know. I hesitate 

16 


17 

to do it, and 1 haven't had to do it for a 

17 


18 

long time, but I am thinking probably as to 

18 


19 

warn you as a possibility, we might have to 

19 


20 

have a Saturday session if we are not finished 

20 


21 

Friday the 14th. 

21 


22 

MR. REILLY: I have no life anyway. What 

22 


23 

difference does it make? 

23 


24 

MS. WEINSTEIN: It presents a problem for 

24 


25 

me and the grandparents of my dau^ter. She 

25 
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